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Item 2.02 Results of Operations and Financial Condition.
    
        On  February 9, 2026, Upwork Inc., or the Company, will hold a conference call regarding its financial results for the quarter and year ended
December 31, 2025. The Company issued a press release announcing its financial results for the quarter and year ended December 31, 2025. The full text
of the press release is attached as Exhibit 99.1 to this report.

    The information furnished with this Item 2.02, including Exhibit 99.1, shall not be deemed “filed” for purposes of Section 18 of the Securities Exchange
Act of 1934, as amended, or otherwise subject to the liabilities of that section, nor shall it be deemed incorporated by reference into any other filing under
the Securities Act of 1933, as amended, except as expressly set forth by specific reference in such a filing.

    The Company is making reference to certain financial measures not prepared in accordance with generally accepted accounting principles in the United
States, or GAAP, in the press release and the conference call. A reconciliation of GAAP to these non-GAAP results is provided in the press release attached
as Exhibit 99.1 to this report.

       The Company uses its Investor Relations website (investors.upwork.com), its blog (upwork.com/blog), its X handle (twitter.com/Upwork), Hayden
Brown’s X handle (twitter.com/hydnbrwn) and LinkedIn profile (linkedin.com/in/haydenlbrown), and Erica Gessert's LinkedIn profile
(linkedin.com/in/erica-gessert) as means of disseminating or providing notification of, among other things, news or announcements regarding its business
or financial performance, investor events, press releases, and earnings releases, and as means of disclosing material non-public information and for
complying with its disclosure obligations under Regulation FD. The content of the Company's websites and information that the Company may post on or
provide to online and social media channels, including those mentioned above, and information that can be accessed through the Company's websites or
these online and social media channels are not incorporated by reference into this report or in any other report or document the Company files with the
Securities and Exchange Commission, and any references to the Company's websites or these online and social media channels are intended to be inactive
textual references only.

Item 5.03 Amendments to Articles of Incorporation or Bylaws; Change in Fiscal Year.

On February 3, 2026, the Company's board of directors adopted amended and restated bylaws, or the Amended and Restated Bylaws, effective
immediately, to implement a cure process for certain deficiencies in director nomination notices submitted by stockholders. For nomination notices
received by the Company within the time period specified in the Amended and Restated Bylaws, the Company will notify stockholders of deficiencies in
the notice and there will be an opportunity to cure such deficiencies within the time period specified.

The foregoing summary does not purport to be complete and is qualified in its entirety by reference to the full text of the Amended and Restated
Bylaws, a copy of which is attached hereto as Exhibit 3.1 and is incorporated herein by reference.

Item 9.01 Financial Statements and Exhibits.

    (d) Exhibits.
Exhibit Number Description

3.1 Amended and Restated Bylaws (as amended and restated on February 3, 2026)
99.1 Press Release dated February 9, 2026
104 Cover Page Interactive Data File (embedded within the Inline XBRL document)

SIGNATURES

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned
thereunto duly authorized.

UPWORK INC.

Date: February 9, 2026 By: /s/ Erica Gessert
Erica Gessert


Chief Financial Officer
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UPWORK INC.

(a Delaware corporation)

AMENDED AND RESTATED  BYLAWS

As Amended and Restated on February 3, 
2026

ARTICLE I: STOCKHOLDERS

Section 1.1: Annual Meetings.  If required by applicable law, an annual meeting of  
stockholders shall be held for the election of directors at such date and time as the Board of Directors 
(the “Board”) of Upwork Inc. (the “Corporation”) shall each year fix. The meeting may be held  
either at a place, within or without the State of Delaware as permitted by the Delaware General  
Corporation Law (the “ DGCL”), or by means of remote communication as the Board in its sole  
discretion may determine. Any proper business may be transacted at the annual meeting.

Section 1.2: Special Meetings.  Special meetings of stockholders for any purpose or  
purposes shall be called in the manner set forth in the Restated Certificate of Incorporation of the  
Corporation (as the same may be amended and/or restated from time to time, the “ Certificate of  
Incorporation”). The special meeting may be held either at a place, within or without the State of 
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Delaware, or by means of remote communication as the Board in its sole discretion may determine. 
Business transacted at any special meeting of stockholders shall be limited to matters relating to the  
purpose or purposes stated in the notice of the meeting.

Section 1.3: Notice of Meetings.  Notice of all meetings of stockholders shall be given in  
writing or by electronic transmission in the manner provided by applicable law (including, without 
limitation, as set forth in Section 7.1.1 of these Bylaws) stating the date, time and place, if any, of the 
meeting, the means of remote communication, if any, by which stockholders and proxy holders may 
be deemed to be present in person and vote at such meeting, and the record date for determining the  
stockholders entitled to vote at the meeting (if such date is different from the record date for  
stockholders entitled to notice of the meeting).  In the case of a special meeting, such notice shall  
also set forth the purpose or purposes for which the meeting is called.  Unless otherwise required by 
applicable law or the Certificate of Incorporation, notice of any meeting of stockholders  shall be 
given not less than ten (10), nor more than sixty (60), days before the date of the  meeting to each 
stockholder of record entitled to vote at such meeting as of the record date for determining the  
stockholders entitled to notice of the meeting.

Section 1.4: Adjournments. Notwithstanding Section 1.5 of these Bylaws, the chairperson  
of the meeting shall have the power to adjourn the meeting to another time, date and place (if any),  
regardless of whether quorum is present, at any time and for any reason.  Any meeting of  
stockholders, annual or special, may be adjourned from time to time, and notice need not be given of 
any such adjourned meeting if the time, date and place (if any) thereof and the means of remote 
communication (if any) by which stockholders and proxy holders may be deemed to be present in 
person and vote at such adjourned meeting are announced at the meeting at which the adjournment is 
taken; provided, however, that if the adjournment is for more than thirty (30) days, a notice of the  
adjourned meeting shall be given to each stockholder of record entitled to vote at the meeting. If after 
the adjournment a new record date for determination of stockholders entitled to vote is fixed  for the 

adjourned meeting, the Board shall fix as the record date for determining stockholders entitled to  
notice of such adjourned meeting the same or an earlier date as that fixed for determination of  
stockholders entitled to vote at the adjourned meeting, and shall give notice of the adjourned meeting 
to each stockholder of record as of the record date so fixed for notice of such adjourned meeting.  At 
the adjourned meeting, the Corporation may transact any business that might have been transacted at  
the original meeting. If a quorum is present at the original meeting, it shall also be deemed present at 
the adjourned meeting. To the fullest extent permitted by law, the Board may postpone, reschedule  
or cancel at any time and for any reason any previously scheduled special or annual meeting of  
stockholders before it is to be held, regardless of  whether any notice or public disclosure with respect 
to any such meeting has been sent or made pursuant to Section 1.3 hereof or otherwise, in which case 
notice shall be provided to the stockholders of the new date, time and place, if any, of the meeting as  
provided in Section 1.3 above.

Section 1.5: Quorum. Except as otherwise provided by applicable law, the Certificate of  
Incorporation or these Bylaws, at each meeting of stockholders the holders of a majority of the  
voting power of the shares of stock issued and outstanding and entitled to vote at the meeting,  
present in person or represented by proxy, shall constitute a quorum for the transaction of business; 
provided, however, that where a separate vote by a class or classes or series of stock is required by 
applicable law or the Certificate of Incorporation, the holders of a majority of the voting power of the 
shares of such class or classes or series of the stock issued and outstanding and entitled to vote on 
such matter, present in person or represented by proxy at the meeting, shall constitute a quorum 
entitled to take action with respect to the vote on such matter. If a quorum shall fail to attend any 
meeting, the chairperson of the meeting or, if directed to be voted on by the chairperson of the  
meeting, the holders of a majority of the voting power of the shares entitled to vote who are present in 
person or represented by proxy at the meeting, may adjourn the meeting. Shares of the Corporation’s 
stock belonging to the Corporation (or to another corporation, if a majority of the shares entitled to  
vote in the election of directors of such other corporation are held, directly or indirectly, by the  
Corporation), shall neither be entitled to vote nor be counted for quorum purposes;  provided, 
however, that the foregoing shall not limit the right of the Corporation or any other corporation to  



2

vote any shares of the Corporation’s stock held by it in a fiduciary capacity and to count such shares  
for purposes of determining a quorum. A quorum, once established at a meeting, shall not be broken  
by the withdrawal of enough votes to leave less than a quorum.

Section 1.6:   Organization. Meetings of stockholders shall be presided over by (a) such 
person as the Board may designate, or (b) in the absence of such a person, the Chairperson of the  
Board, or (c) in the absence of such person, the Lead Independent Director, or, (d) in the absence of 
such person, the Chief Executive Officer of the Corporation, or (e) in the absence of such person, the  
President of the Corporation, or (f) in the absence of such person, by a Vice President. The Secretary 
of the Corporation (the “ Secretary”) shall act as secretary of the meeting, but in such person’s  
absence the chairperson of the meeting may appoint any person to act as secretary of the meeting.

Section 1.7: Voting; Proxies.  Each stockholder of record entitled to vote at a meeting of  
stockholders may authorize another person or persons to act for such stockholder by proxy. Such a 
proxy may be prepared, transmitted and delivered in any manner permitted by applicable law. A 
nominee for director shall be elected to the Board if the number of votes cast “for” such nominee’s 
election exceed the number of votes cast “against” such nominee’s election (with “abstentions” and  
“broker non-votes” (or other shares of capital stock of the Corporation similarly not entitled to vote) 
not counted as a vote cast either “for” or “against” that director’s election); provided, however, that 

directors shall be elected by a plurality of the votes cast at any meeting of stockholders for which (a)  
the Secretary receives a notice that a stockholder has nominated a person for election to the Board in  
compliance with the advance notice requirements for nominations set forth in Section 1.12 of these  
Bylaws and (b) such nomination has not been withdrawn by such stockholder on or before the  
fourteenth (14 th) day preceding the date the Corporation  files its definitive proxy statement 
(regardless of whether or not thereafter revised or supplemented) with the Securities and Exchange  
Commission for the applicable meeting of stockholders. If directors are to be elected by a plurality of 
the votes cast, stockholders shall not be permitted to vote against a nominee.  At all meetings of  
stockholders at which a quorum is present, unless a different or minimum vote is required by  
applicable law, rule or regulation applicable to the Corporation or its securities, the rules or  
regulations of any stock exchange applicable  to the Corporation, the Certificate of Incorporation or 
these Bylaws, in which case such different or minimum vote shall be the applicable vote on the  
matter, every matter other than the election of directors shall be decided by the affirmative vote of  
the holders of a majority of the voting power of the shares of stock entitled to vote on such matter  
that are present in person or represented by proxy at the meeting and are voted for or against the  
matter (or if there are two or more  classes or series of stock entitled to vote as separate classes, then 
in the case of each class or series, the holders of a majority of the voting power of the shares of stock  
of that class or series present in person or represented by proxy at the meeting voting for or against  
such matter).

Any stockholder directly or indirectly soliciting proxies from other stockholders must use a 
proxy card color other than white, which shall be reserved for exclusive use by the Corporation.

Section 1.8: Fixing Date for Determination of Stockholders of Record.  In order that the  
Corporation may determine the stockholders entitled to notice of any meeting of stockholders or any  
adjournment thereof, the Board may fix a record date, which record date shall not precede the date 
upon which the resolution fixing the record date is adopted by the Board, and which record date  
shall, unless otherwise required by law, not be more than sixty (60) nor less than ten (10) days before 
the date of such meeting.  If the Board so fixes a date, such date shall also be the record date  for 
determining the stockholders entitled to vote at such meeting unless the Board determines, at the time 
it fixes such record date, that a later date on or before the date of the meeting shall be the date for  
making such determination. If no record date is fixed by the Board, the record date for determining  
stockholders entitled to notice of or to vote at a meeting of stockholders shall be at  5:00 p.m. Eastern 
Time on the day immediately preceding the day on which notice is given, or, if  notice is waived, at 
5:00 p.m. Eastern Time on the day immediately preceding the day on which the meeting is held. A 
determination of stockholders of record entitled to notice of or to vote at a meeting of stockholders  
shall apply to any adjournment of the meeting; provided, however, that the Board may fix a new  
record date for determination of stockholders entitled to vote at the adjourned meeting, and in such  
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case shall also fix as the record date for stockholders entitled to notice of such adjourned meeting the 
same or an earlier date as that fixed for determination of stockholders entitled to vote in accordance  
herewith at the adjourned meeting.

In order that the Corporation may determine the stockholders entitled to receive payment of  
any dividend or other distribution or allotment of any rights, or entitled to exercise any rights in 
respect of any change, conversion or exchange of stock or for the purpose of any other lawful action,  
the Board may fix, in advance, a record date, which shall not precede the date upon which the  
resolution fixing the record date is adopted by the Board and which shall not be more than sixty 
(60) days prior to such action.  If no such record date is fixed by the Board, then the record date for  

determining stockholders for any such purpose shall be at 5:00 p.m. Eastern Time on the day on  
which the Board adopts the resolution relating thereto.

Section 1.9:   List of Stockholders Entitled to Vote.  The Corporation shall prepare, at least 
ten (10) days before every meeting of stockholders, a complete list of stockholders entitled to vote at  
the meeting (provided, however, if the record date for determining the stockholders entitled to vote is 
less than ten (10) days before the date of the meeting, the list shall reflect the stockholders entitled to  
vote as of the tenth (10th) day before the meeting date), arranged in alphabetical order and showing  
the address of each stockholder and the number of shares registered in the name of each stockholder.  
Such list shall be open to the examination of any stockholder, for any purpose germane  to the 
meeting, for a period of at least ten (10) days ending on the day before the meeting date, (a) on a  
reasonably accessible electronic network as permitted by applicable law ( provided that the  
information required to gain access to the list is provided with the notice of the meeting), or  (b) 
during ordinary business hours, at the principal place of business of the Corporation. Except as  
otherwise provided by law, the stock ledger shall be the only evidence as to who are the stockholders  
entitled to examine the list of stockholders required by this Section 1.9 or to vote in person or by  
proxy at any meeting of stockholders.

Section 1.10: Inspectors of Elections.

1.10.1 Applicability. Unless otherwise required by the Certificate of Incorporation or by  
applicable law, the following provisions of this Section 1.10 shall apply only if and when the  
Corporation has a class of voting stock that is: (a) listed on a national securities exchange; (b)  
authorized for quotation on an interdealer quotation system of a registered national securities  
association; or (c) held of record by more than two thousand (2,000) stockholders.  In all other cases, 
observance of the provisions of this Section 1.10 shall be optional, and at the discretion of the Board.

1.10.2 Appointment. The Corporation shall, in advance of any meeting of stockholders,  
appoint one or more inspectors of election to act at the meeting and make a written report thereof. 
The Corporation may designate one or more persons as alternate inspectors to replace any inspector 
who fails to act. If no inspector or alternate is able to act at a meeting of stockholders, the person 
presiding at the meeting shall appoint one or more inspectors to act at the meeting.

1.10.3 Inspector’s Oath. Each inspector of election, before entering upon the discharge of his 
duties, shall take and sign an oath faithfully to execute the duties of inspector with strict impartiality  
and according to the best of such inspector’s ability.

1.10.4 Duties of Inspectors. At a meeting of stockholders, the inspectors of election shall (a) 
ascertain the number of shares outstanding and the voting power of each share, (b) determine the  
shares represented at a meeting and the validity of proxies and ballots, (c) count all votes and ballots,  
(d) determine and retain for a reasonable period of time a record of the disposition of any challenges  
made to any determination by the inspectors, and (e) certify their determination of the number of  
shares represented at the meeting, and their count of all votes and ballots.  The inspectors  may 
appoint or retain other persons or entities to assist the inspectors in the performance of the duties of the 
inspectors.

1.10.5 Opening and Closing of Polls. The date and time of the opening and the closing of the 
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polls for each matter upon which the stockholders will vote at a meeting shall be announced by  the 
chairperson of the meeting at the meeting. No ballot, proxies or votes, nor any revocations thereof or 
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changes thereto, shall be accepted by the inspectors after the closing of the polls unless the Court of  
Chancery upon application by a stockholder shall determine otherwise.

1.10.6 Determinations. In determining the validity and counting of proxies and ballots, the  
inspectors shall be limited to an examination of the proxies, any envelopes submitted with those  
proxies, any information provided in connection with proxies pursuant to Section 211(a)(2)b.(i) of  
the DGCL, or in accordance with Sections 211(e) or 212(c)(2) of the DGCL, ballots and the regular  
books and records of the Corporation, except that the inspectors may consider other reliable  
information for the limited purpose of reconciling proxies and ballots submitted by or on behalf of  
banks, brokers, their nominees or similar persons which represent more  votes than the holder of a 
proxy is authorized by the record owner to cast or more votes than the stockholder holds of record. If 
the inspectors consider other reliable information for the limited purpose permitted herein, the  
inspectors at the time they make their certification of their determinations pursuant to this Section  
1.10 shall specify the precise information considered by them, including the person or persons from  
whom they obtained the information, when the information  was obtained, the means by which the 
information was obtained and the basis for the inspectors’ belief that such information is accurate  
and reliable.

Section 1.11: Conduct of Meetings.  The Board may adopt by resolution such rules and  
regulations for the conduct of the meeting of stockholders as it shall deem appropriate. Except to the 
extent inconsistent with such rules and regulations as adopted by the Board, the person presiding  
over any meeting of stockholders shall have the right and authority to convene and (for any or no  
reason) to recess and/or adjourn the meeting, to prescribe such rules, regulations and procedures  and 
to do all such acts as, in the judgment of such presiding person, are appropriate for the proper conduct 
of the meeting. Such rules, regulations or procedures, whether adopted by the Board or prescribed by 
the presiding person of the meeting, may include, without limitation, the following: (i) the  
establishment of an agenda or order of business for the meeting; (ii) rules and procedures  for 
maintaining order at the meeting and the safety of those present; (iii) limitations on attendance at or  
participation in the meeting to stockholders entitled to vote at the meeting, their duly authorized and  
constituted proxies or such other persons as the presiding person of the meeting  or the Board shall 
determine; (iv) restrictions on entry to the meeting after the time fixed for the commencement  
thereof; (v) limitations on the time allotted to questions or comments by participants; (vi) restricting  
the use of audio/video recording devices and cell phones; and (vii) complying with any state and  
local laws and regulations concerning safety and security.  The presiding person at any meeting of  
stockholders, in addition to making any other determinations that may be appropriate to the conduct  
of the meeting, shall, if the facts warrant, determine and declare to the meeting that a matter or  
business was not properly brought before the meeting and if  such presiding person should so 
determine, such presiding person shall so declare to the meeting and any such matter or business not 
properly brought before the meeting shall not be transacted or considered. Unless and to the extent  
determined by the Board or the person presiding over the meeting, meetings of stockholders shall not 
be required to be held in accordance with the rules of parliamentary procedure.

Section 1.12: Notice of Stockholder Business; Nominations.

1.12.1 Annual Meeting of Stockholders.

(a) Nominations of persons for election to the Board and the proposal of other  
business to be considered by the stockholders may be made at an annual meeting of stockholders  
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only: (i) pursuant to the Corporation’s notice of such meeting (or any supplement thereto); (ii) by or 
at the direction of the Board; (iii) by any stockholder of the Corporation who was a stockholder of  
record at the time of giving of the notice provided for in this Section 1.12 (the “ Record 
Stockholder”), who is entitled to vote at such meeting and who complies with the notice and other 
procedures set forth in this Section 1.12 in all respects; or (iv) with respect to nominations of persons 
for election to the Board, by any Eligible Holder (as defined in Section 1.13) whose Nominee (as  
defined in Section 1.13) is included in the Corporation’s proxy materials for the relevant  annual 
meeting, subject to compliance with the requirements set forth in this Section 1.12 and in Section  
1.13, in all applicable respects.  For the avoidance of doubt, the foregoing clauses (iii) and (iv) shall 
be the exclusive means for a stockholder to make nominations, and the foregoing clause (iii) shall be 
the exclusive means for a stockholder to propose business (other than business included in the  
Corporation’s proxy materials pursuant to Rule 14a-8 under the Securities Exchange Act of 1934, as  
amended (such act, and the rules and regulations promulgated thereunder, the “ Exchange Act”)), in 
each case at an annual meeting of stockholders, and such stockholder must fully comply with the  
notice and other procedures set forth in this Section 1.12 or in Section 1.13, as applicable, to make  
such nominations or propose business before an annual meeting.  The number of Nominees a Record 
Stockholder may nominate for election to the Board at a meeting of stockholders shall not exceed the 
number of directors to be elected at such meeting.

(b) For nominations or other business to be properly brought before an annual  
meeting by a Record Stockholder pursuant to Section 1.12.1(a)(iii) of these Bylaws:

(i) the Record Stockholder must have given timely notice thereof in  
writing to the Secretary and provide any updates or supplements to such notice at the times 
and in the forms required by this Section 1.12;

(ii) such other business (other than the nomination of persons for election  
to the Board) must otherwise be a proper matter for stockholder action;

(iii) (A) if the Proposing Person (as defined below) has provided the  
Corporation with a Solicitation Notice (as defined below) in the case of a proposal other than  
the nomination of persons for election to the Board, such Proposing Person must have 
delivered a proxy statement and form of proxy to holders of at least the percentage of the  
Corporation’s voting shares required under applicable law to carry any such proposal and  
must have included in such materials the Solicitation Notice, or (B) if the Proposing Person has 
delivered a notice of nomination or nominations, such Proposing Person must certify to the  
Corporation in writing, that it has complied with and will comply with the requirements of  
Rule 14a-19 promulgated under the Exchange Act, and the Proposing Person  shall deliver no 
later than five business days prior to the annual meeting reasonable evidence that it has  
complied with such requirements; and

(iv) in the case of a proposal other than the nomination of persons for  
election to the Board, if no Solicitation Notice relating thereto has been timely provided  
pursuant to this Section 1.12, the Proposing Person proposing such business must not have 
solicited a number of proxies sufficient to have required the delivery of such a Solicitation 
Notice under this Section 1.12.

To be timely, (i) a Record Stockholder’s notice must be delivered to the Secretary at the  
principal executive offices of the Corporation not later than 5:00 p.m. Eastern Time on the ninetieth 
(90th) day nor earlier than 5:00 p.m. Eastern Time on the one hundred and twentieth (120th) day  
prior to the first anniversary of the preceding year’s annual meeting; provided, however, that in the  
event that the date of the annual meeting is more than thirty (30) days before or more than seventy  
(70) days after such anniversary date, notice by the Record Stockholder to be timely must be so  
delivered (A) no earlier than 5:00 p.m. Eastern Time on the one hundred and twentieth (120th)  day 
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prior to such annual meeting and (B) no later than 5:00 p.m. Eastern Time on the later of the ninetieth 
(90th) day prior to such annual meeting or 5:00 p.m. Eastern Time on the tenth (10th) day following  
the day on which Public Announcement (as defined below) of the date of such meeting is first made  
by the Corporation, (ii) in the case of a proposal for the nomination of persons  for election to the 
Board, the Record Stockholder shall have complied in all respects with the requirements of Section  
14 of the Exchange Act, including, without limitation, if applicable, the  requirements of Rule 14a-19 
(as such rule and regulations may be amended from time to time by the Securities and Exchange  
Commission, including any Securities and Exchange Staff interpretations  relating thereto) and (iii) in 
the case of a proposal for the nomination of persons for election  to the Board, the Board or an 
executive officer designated thereby shall have determined that the Record Stockholder has satisfied  
the requirements of this Section 1.12.  In no event shall an adjournment or postponement of an  
annual meeting commence a new time period (or extend any time period) for providing the Record  
Stockholder’s notice.

(c) As to each person whom the Record Stockholder proposes to nominate for  
election or reelection as a director, in addition to the matters set forth in paragraph (e) below, such 
Record Stockholder’s notice shall set forth:

(i) the name, age, business address and residence address of such 
person;

(ii) the principal occupation or employment of such nominee;

(iii) the class, series and number of any shares of stock of the 
Corporation that are beneficially owned or owned of record by such person or any 
Associated Person (as defined in Section 1.12.4(c));

(iv) the date or dates such shares were acquired and the investment intent of 
such acquisition;

(v) all other information relating to such person that would be required to 
be disclosed in solicitations of proxies for election of directors in an election contest (even if  
an election contest is not involved), or would be otherwise required, in each case pursuant to  
and in accordance with Section 14(a) (or any successor provision) under the Exchange Act  
and the rules and regulations thereunder;

(vi) such person’s written consent to being named as a nominee in any  
proxy materials relating to the Corporation’s next meeting, to the public disclosure of  
information regarding or related to such person provided to the Corporation by such person or 
otherwise pursuant to this Section 1.12 and to serving as a director if elected;

(vii) whether such person meets the independence requirements of the stock 
exchange upon which the Corporation’s Common Stock is primarily traded;

(viii) a description of all direct and indirect compensation and other material  
monetary agreements, arrangements and understandings during  the past three (3) years, and  
any other material relationships, between or among such Proposing Person or any  of its 
respective affiliates and associates, on the one hand, and each proposed nominee, and his or  
her respective affiliates and associates, on the other hand, including all information  that 
would be required to be disclosed pursuant to Rule 404 promulgated under Regulation S-K if  
the Proposing Person or any of its respective affiliates and associates were  the “registrant” for 
purposes of such rule and the nominee were a director or executive officer of such registrant;

(ix) a description of any position of such person as an officer or director of 
any Competitor (as defined below) within the three years preceding the submission of the  
notice;
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(x) a statement whether such person, if elected, intends to tender, promptly 
following such person’s election or reelection, an irrevocable resignation effective  upon such 
person’s failure to receive the required vote for reelection at any future meeting at which such 
person would face reelection and acceptance of such resignation by the Board, in accordance  
with the Corporation’s Corporate Governance Guidelines; and

(xi) a completed and signed questionnaire, representation and agreement 
required by Section 1.12.2 of these Bylaws.

(d) As to any business other than the nomination of a director or directors that the  
Record Stockholder proposes to bring before the meeting, in addition to the matters set forth in  
paragraph (e) below, such Record Stockholder’s notice shall set forth:

(i) a brief description of the business desired to be brought before the  
meeting, the text of the proposal or business (including the text of any resolutions proposed for 
consideration and in the event that such business includes a proposal to amend the Bylaws,  
the text of the proposed amendment), the reasons for conducting such business at the meeting 
and any material interest in such business of such Proposing Person, including any anticipated 
benefit to any Proposing Person therefrom; and

(ii) a description of all agreements, arrangements and understandings  
between or among any such Proposing Person and any of its respective affiliates or  
associates, on the one hand, and any other person or persons, on the other hand, (including 
their names) in connection with the proposal of such business by such Proposing Person;

(e) As to each Proposing Person giving the notice, such Record Stockholder’s  
notice shall set forth:

(i) the current name, mailing address, and email address of such  
Proposing Person, including, if applicable, their name and mailing address as they appear on  
the Corporation’s stock ledger, if different;

(ii) the class or series and number of shares of stock of the Corporation 
that are directly or indirectly owned of record or beneficially owned by such Proposing  
Person, including any shares of any class or series of the Corporation as to which such  
Proposing Person has a right to acquire beneficial ownership at any time in the future;

(iii) whether and the extent to which (x) any derivative interest in the  
Corporation’s equity securities (including without limitation any option, warrant, convertible  
security, stock appreciation right, or similar right with an exercise or conversion privilege or  
a settlement payment or mechanism at a price related to any class or series of shares of the  
Corporation or with a value derived in whole or in part from the value  of any class or series 
of shares of the Corporation, whether or not such instrument or right shall be subject to  
settlement in the underlying class or series of shares of the Corporation or otherwise, and any  
cash-settled equity swap, total return swap, synthetic equity position or similar derivative  
arrangement (any of the foregoing, a “ Derivative Instrument ”), as well as any rights to  
dividends on the shares of any class or series of shares  of the Corporation that are separated 
or separable from the underlying shares of the Corporation) or (y) any short interest in any  
security of the Corporation (for purposes of this Bylaw a person shall be deemed to have a  
short interest in a security if such person directly or indirectly, through any contract,  
arrangement, understanding, relationship or otherwise,  has the opportunity to profit or share 
in any profit derived from any increase or decrease  in the value of the subject security, 
including through performance-related fees), including  without limitation whether and the 
extent to which any ongoing hedging or other transaction or series of transactions has been  
entered into by or on behalf of, or any other agreement,  arrangement or understanding 
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(including without limitation any short position or any borrowing or lending of shares) has  been made, the effect or intent of which is to mitigate loss to or manage risk or benefit of  
share price changes for, or to increase or decrease  the voting power of, such Proposing 
Person with respect to any share of stock of the Corporation (any of the foregoing, a “ Short 
Interest”) is held directly or indirectly by or for the benefit of such Proposing Person;

(iv) any proportionate interest in shares of the Corporation or Derivative 
Instruments held, directly or indirectly, by a general or limited partnership in which such  
Proposing Person or any of its respective affiliates or associates is a general partner or,  
directly or indirectly, beneficially  owns an interest in a general partner of such general or  
limited partnership;

(v) any direct or indirect material interest in any material contract or  
agreement with the Corporation, any affiliate of the Corporation or any Competitor  
(including, in any such case, any employment agreement, collective bargaining agreement or 
consulting agreement);

(vi) any significant equity interests or any Derivative Instruments or Short  
Interests in any Competitor held by such Proposing Person and/or any of its respective  
affiliates or associates;

(vii) any other material relationship between such Proposing Person, on the  
one hand, and the Corporation, any affiliate of the Corporation or any Competitor, on the  
other hand;

(viii) all information that would be required to be set forth in a Schedule  
13D filed pursuant to Rule 13d-1(a) or an amendment pursuant to Rule 13d-2(a) if such a  
statement were required to be filed under the Exchange Act and the rules and regulations  
promulgated thereunder by such Proposing Person and/or any of its respective affiliates or 
associates;

(ix) any other information relating to such Proposing Person that would be 
required to be disclosed in proxy materials or other filings required to be made in connection  
with solicitations of proxies or consents by such Proposing Person in support of the business  
proposed to be brought before the meeting pursuant to Section 14(a) (or any  successor 
provision) under the Exchange Act and the rules and regulations thereunder;

(x) such Proposing Person’s written consent to the public disclosure of 
information provided to the Corporation pursuant to this Section 1.12;

(xi) a complete written description of any agreement, arrangement or  
understanding (whether oral or in writing) (including any knowledge that another person or  
entity is Acting in Concert (as defined in Section 1.12.4(c)) with such Proposing Person) 
between or among such Proposing Person, any of its respective affiliates or associates and 
any other person Acting in Concert with any of the foregoing persons;

(xii) a representation that the Record Stockholder is a holder of record of 
stock of the Corporation entitled to vote at such meeting and intends to appear in person or by 
proxy at the meeting to propose such business or nomination;

(xiii) a representation whether such Proposing Person intends (or is part of a  
group that intends) to deliver a proxy statement or form of proxy to holders of, in the case  of 
a proposal, at least the percentage of the Corporation’s voting shares required under applicable 
law to carry the proposal (an affirmative statement of such intent being a “ Solicitation 
Notice”);

(xiv) in the case of a nomination or nominations, a representation that such  
Proposing Person intends to solicit the holders of shares representing at least 67% of the  
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shares of the Corporation’s voting shares in support of director nominees other than the 
Corporation’s nominees in accordance with Rule 14a-19, and the name of each participant (as 
defined in Item 4 of Exchange Act Schedule 14A) in such solicitation; and

(xv) any proxy, contract, arrangement, or relationship pursuant to which the 
Proposing Person has a right to vote, directly or indirectly, any shares of any security of the  
Corporation.

The disclosures to be made pursuant to the foregoing clauses (ii), (iii), (iv) and (vi) shall not  
include any information with respect to the ordinary course business activities of any broker, dealer,  
commercial bank, trust company or other nominee who is a Proposing Person solely as a result of 
being the stockholder directed to prepare and submit the notice required by these Bylaws on behalf of 
a beneficial owner.

(f) A stockholder providing written notice required by this Section 1.12 or by  
Section 1.13  shall update such notice in writing, if necessary, so that the information provided or  

required to be provided in such notice is true and correct in all material respects as of (i) the record 
date for determining the stockholders entitled to notice of the meeting and (ii)  5:00 p.m. Eastern  
Time on the tenth (10th) business day prior to the meeting or any adjournment or postponement  
thereof. In the case of an update pursuant to clause (i) of the foregoing sentence, such update shall be 
received by the Secretary at the principal executive office of the Corporation not later than five (5) 
business days after the record date for determining the stockholders entitled to notice of the meeting,  
and in the case of an update and supplement pursuant to clause (ii) of the foregoing sentence,  such 
update and supplement shall be received by the Secretary at the principal executive office of the  
Corporation not later than eight (8) business days prior to the date for the meeting and, if practicable, 
any adjournment or postponement thereof (and, if not practicable, on the first practicable  date prior 
to the date to which the meeting has been adjourned or postponed). For the avoidance of doubt, the  
obligation to update as set forth in this paragraph shall not limit the Corporation’s rights with respect  
to any deficiencies in any notice provided by a stockholder, extend any applicable deadlines  
hereunder or enable or be deemed to permit a stockholder who has previously submitted notice  
hereunder to amend or update any proposal or nomination or to submit any new proposal, including  
by changing or adding nominees, matters, business and/or resolutions  proposed to be brought before 
a meeting of the stockholders, subject to the provisions of Section 1.12.4 below.

(g) Notwithstanding anything in this Section 1.12 or in Section 1.13 or any other  
provision of the Bylaws to the contrary, any person who has been determined by a majority of the  
Whole Board to have violated Section 2.11 of these Bylaws or a Board Confidentiality Policy (as  
defined below) while serving as a director of the Corporation in the preceding five (5) years  shall be 
ineligible to be nominated or be qualified to serve as a member of the Board, absent a prior waiver for 
such nomination or qualification approved by two-thirds of the Whole Board.

1.12.2 Submission of Questionnaire, Representation and Agreement. To be eligible to be a 
nominee of any stockholder for election or reelection as a director of the Corporation, the person 
proposed to be nominated must deliver (in accordance with the time periods prescribed for delivery of 
notice under this Section 1.12 or under Section 1.13, as applicable) to the Secretary at the principal  
executive offices of the Corporation a completed and signed questionnaire in the form required by 
the Corporation (which form the stockholder shall request in writing from the Secretary and which the 
Secretary shall provide to such stockholder within ten days of receiving such request) with respect to  
the background and qualification of such person to serve as a director of the Corporation and the  
background of any other person or entity on whose behalf, directly or indirectly, the nomination is  
being made and a signed representation and agreement (in the form available  from the Secretary 
upon written request) that such person: (a) is not and will not become a party to (i) any agreement,  
arrangement or understanding with, and has not given any commitment  or assurance to, any person 
or entity as to how such person, if elected as a director of the Corporation, will act or vote on any  
issue or question (a “Voting Commitment ”) that has not been disclosed to the Corporation or (ii) any 
Voting  Commitment that could limit or interfere with such person’s ability to comply, if elected as a  
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director of the Corporation, with such person’s fiduciary  duties under applicable law, (b) is not and 
will not become a party to any  Compensation Arrangement (as defined below) that has not been 
disclosed therein; (c) if elected as a director of the Corporation, will comply with all informational  
and similar requirements of applicable insurance policies and laws and regulations in connection  
with service or action as a director of the Corporation; (d) if elected as a director of the Corporation,  
will comply with all corporate governance,  conflict of interest, stock ownership requirements, 
confidentiality and trading policies and guidelines of the Corporation publicly disclosed from time to 
time; (e) if elected as a director of the Corporation, will act in the best interests of the Corporation 

and its stockholders and not in the interests of individual constituencies; (f) consents to being named  
as a nominee in any proxy materials  relating to the Corporation’s next meeting and agrees to serve if 
elected as a director; (g) intends to serve as a director for the full term for which such individual is to  
stand for election; and  (h) represents and warrants that his or her candidacy or, if elected, Board 
membership, would not violate applicable state or federal law or the rules of any stock exchange on  
which shares of the Corporation’s Common Stock are traded.

1.12.3 Special Meetings of Stockholders. Only such business shall be conducted at a special  
meeting of stockholders as shall have been brought before the meeting pursuant to the Corporation’s  
notice of such meeting.  Nominations of persons for election to the Board may be made at a special  
meeting of stockholders at which directors are to be elected pursuant to the Corporation’s notice of  
such meeting (a) by or at the direction of the Board or (b) provided that the  Board has determined 
that directors shall be elected at such meeting, by any stockholder of the Corporation who is a  
stockholder of record at the time of giving of notice of the special meeting, who  shall be entitled to 
vote at the meeting and who complies with the notice and other procedures set  forth in this Section 
1.12 in all applicable respects. In the event the Corporation calls a special meeting of stockholders  
for the purpose of electing one or more directors to the Board, any such stockholder  may nominate a 
person or persons (as the case may be), for election to such position(s) as specified in the  
Corporation’s notice of meeting, if (A) the stockholder’s notice required by Section 1.12.1(b) of  
these Bylaws shall be delivered to the Secretary at the principal executive offices of the Corporation  
(i) no earlier than the one hundred and twentieth (120th) day prior to such special meeting and (ii) no 
later than 5:00 p.m. Eastern Time on the later of the ninetieth (90th)  day prior to such special 
meeting or the tenth (10th) day following the day on which Public Announcement is first made of the 
date of the special meeting and of the nominees proposed by the Board to be elected at such meeting, 
(B) the stockholder has complied in all respects with the requirements of Section 14 of the Exchange  
Act, including, without limitation, if applicable, the requirements of Rule 14a-19 (as such rule and  
regulations may be amended from time to time by the Securities and Exchange Commission,  
including any Securities and Exchange Staff interpretations relating thereto) and (C) the Board or an  
executive officer designated thereby has determined that the stockholder has satisfied the  
requirements of Section 1.12. In no event shall an adjournment or postponement of a special meeting 
commence a new time period (or extend any time period) for providing such notice.

1.12.4 General.

(a) Except as otherwise expressly provided in any applicable rule or regulation 
promulgated under the Exchange Act, only such persons who are nominated in accordance with the  
procedures set forth in this Section 1.12 or in Section 1.13, as applicable, shall be eligible to be  
elected at a meeting of stockholders and serve as directors and only such business shall be conducted  
at a meeting of stockholders as shall have been brought before the meeting in accordance  with the 
procedures set forth in this Section 1.12 or in Section 1.13, as applicable.

Except as otherwise provided by law or these Bylaws, the chairperson of the meeting shall  
have the power and duty to determine whether a nomination or any other business proposed to be  
brought before the meeting was made or proposed, as the case may be, in accordance with the  
procedures set forth in this Section 1.12 or in Section 1.13, as applicable, and, if any proposed  
nomination or business is not in compliance herewith or therewith, to declare that such defective  
proposal or nomination shall be disregarded, including that if a stockholder provides notice pursuant  
to Rule 14a-19(b) promulgated under the Exchange Act and subsequently fails to comply with the  
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requirements of Rule 14a-19(a)(2) and Rule 14a-19(a)(3) promulgated under the Exchange  Act, 
including the provision to the Corporation of notices required thereunder in a timely manner, then the 
Corporation shall disregard any proxies or votes solicited for such stockholder’s director nominees.  
Notwithstanding the foregoing, solely with respect to a nomination pursuant to this Section 1.12 or  
Section 1.13, if a stockholder’s notice was received by the Secretary at the principal executive  
offices of the Corporation after the first date allowed for such notice to be timely and at least twenty  
(20) days prior to the last date on which such notice could have been timely given as provided in this  
Section 1.12 or in Section 1.13, as applicable, and the Secretary determines, upon a facial review of  
such notice and without independent verification of the information  provided therein, that the notice 
does not satisfy the applicable requirements set forth in these Bylaws, then the following provisions  
shall apply: (i) within ten (10) days of receiving such notice, the Secretary shall notify such  
stockholder of such deficiencies (the “Deficiency Notification”) (the Deficiency Notification may be 
sent by email to the email address specified in the stockholder’s notice, in which case such  
notification shall be deemed to be received by the stockholder  when sent by the Secretary); (ii) the 
stockholder shall have an opportunity to cure such deficiencies by delivering additional information to 
the Secretary at the principal executive offices of the Corporation on or before the last date on which  
such notice could have been timely given as provided in this Section 1.12 or Section 1.13, as  
applicable, (the “Cure Deadline”); and (iii) if the stockholder is unable to cure all such deficiencies  
by the Cure Deadline, then the chairperson of the meeting shall declare that the proposed nomination  
shall not be presented for stockholder action at the meeting; provided that if the Secretary later  
determines that the nomination notice includes  an untrue statement or omission of a fact required 
under these Bylaws or the stockholder fails to provide the applicable information required under  
Section 1.12 or Section 1.13, as applicable, or any updates to such information required by Section  
1.12 or Section 1.13, as applicable, then nothing herein shall preclude the chairperson of the meeting  
from declaring that the proposed nomination shall not be presented for stockholder action at the  
meeting. Notwithstanding the foregoing provisions of this Section 1.12 and the provisions of Section 
1.13, as  applicable, unless otherwise required by law, (i) in the case of a nomination or proposal 
pursuant to Section 1.12, if the stockholder (or a Qualified Representative of the stockholder (as  
defined below)) does not appear at the annual or special meeting of stockholders of the Corporation  
to present a nomination or proposed business pursuant to this Section 1.12, such nomination shall be 
disregarded and such proposed business shall not be transacted, and (ii) in the case of a nomination 
pursuant to Section 1.13, the Nominating Stockholder or the designated lead group member, as  
applicable or any qualified representative thereof, does not appear at the annual meeting of  
stockholders of the Corporation to present the nomination submitted pursuant to Section 1.13, such 
nomination shall be disregarded, in each case notwithstanding that proxies in respect of such vote 
may have been received by the Corporation. Notwithstanding the foregoing provisions of Section 
1.12, unless otherwise required by law, no stockholder shall solicit proxies in support of director  
nominees other than the Corporation’s nominees unless such stockholder has complied with Rule 
14a-19 promulgated under the Exchange Act in connection with the solicitation of such proxies,  
including the provision to the Corporation of notices required thereunder in a timely manner.

(b) Notwithstanding the foregoing provisions of this Section 1.12 and the  
provisions of Section 1.13, as applicable, a stockholder shall also comply with all applicable  
requirements of the Exchange Act and the rules and regulations thereunder with respect to the  
matters set forth herein, for the avoidance of doubt including, but not limited to, Rule 14a-19 of the  
Exchange Act. Nothing in this Section 1.12 or in Section 1.13 shall be deemed to affect any rights of 
(a) stockholders to request inclusion of proposals in the Corporation’s proxy statement pursuant  to 

Rule 14a-8 under the Exchange Act or (b) the holders of any series of Preferred Stock to elect  



14

directors pursuant to any applicable provisions of the Certificate of Incorporation.

(c) For purposes of these Bylaws the following definitions shall apply:

(A) a person shall be deemed to be “ Acting in Concert ” with another  
person if such person knowingly acts pursuant to any agreement, arrangement or  
understanding (whether or not in writing) in concert with, or toward a common goal 
relating to the management, governance or control of the Corporation in substantial 
parallel with, such other person where (1) each person is conscious of the other  
person’s conduct or intent and this awareness is an element in their decision-making 
processes and (2) at least one additional factor suggests that such persons intend to act 
in concert or in substantial parallel, which such additional factors may include, 
without limitation, exchanging information (whether publicly or privately), attending  
meetings, conducting discussions or making or soliciting invitations to act  in concert 
or in substantial parallel; provided that a person shall not be deemed to be Acting in  
Concert with any other person solely as a result of the solicitation or  receipt of 
revocable proxies or consents from such other person in response to a solicitation  
made pursuant to, and in accordance with, Section 14(a) (or any successor  provision) 
of the Exchange Act by way of a proxy or consent solicitation statement filed on  
Schedule 14A;

(B) “affiliate” and “associate” shall have the meanings ascribed thereto in 
Rule 405 under the Securities Act of 1933, as amended (the “ Securities Act ”); 
provided, however, that the term “partner” as used in the definition of “associate”  
shall not include  any limited partner that is not involved in the  management of the  
relevant partnership;

(C) “Associated Person ” shall mean with respect to any subject  
stockholder or other person (including any proposed nominee) (1) any person directly  
or indirectly controlling, controlled by or under common control with such stockholder 
or other person, (2) any beneficial owner of shares of stock of the Corporation  owned 
of record or beneficially by such stockholder or other person,

(3) any associate of such stockholder or other person, and (4) any person  
directly or indirectly controlling, controlled by or under common control or Acting in  
Concert with any such Associated Person;

(D) “Compensation Arrangement ” shall mean any direct or indirect  
compensatory payment or other financial agreement, arrangement or understanding 
with any person or entity other than the Corporation, including any agreement,  
arrangement or understanding with respect to any direct or indirect compensation,

reimbursement or indemnification in connection with candidacy, 
nomination, service or action as a nominee or as a director of the Corporation;

(E) “Competitor” shall mean any entity that provides products or services  
that compete with or are alternatives to the principal products produced or services 
provided by the Corporation or its affiliates;

(F) “Proposing Person” shall mean (1) the Record Stockholder providing  
the notice of business proposed to be brought before an annual meeting or  nomination 
of persons for election to the Board at a stockholder meeting, (2) the beneficial owner 
or beneficial owners, if different, on whose behalf the notice of business proposed to  
be brought before the annual meeting or nomination of persons for election to the  
Board at a stockholder meeting is made, and (3) any Associated Person on whose  
behalf the notice of business proposed to be brought before the annual meeting or  
nomination of persons for election to the Board at a stockholder meeting is made;

(G) “Public Announcement ” shall mean disclosure in a press release
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reported by a national news service or in a document publicly filed by the  
Corporation with the Securities and Exchange Commission pursuant to Section 13, 14 
or 15(d) of the Exchange Act; and

(H) to be considered a “ Qualified Representative ” of a stockholder, a  
person must be a duly authorized officer, manager, trustee or partner of such  
stockholder or must be authorized by a writing executed by such stockholder or an 
electronic transmission delivered by such stockholder to act for such stockholder as a  
proxy at the meeting of stockholders and such person must produce such writing  or 
electronic transmission, or a reliable reproduction thereof, at the meeting. The  
Secretary, or any other person who shall be appointed to serve as secretary of the  
meeting, may require, on behalf of the Corporation, reasonable and appropriate 
documentation to verify the status of a person purporting to be a “Qualified  
Representative” for purposes hereof.

Section 1.13: Stockholder Nominations Included in the Corporation’s Proxy Materials.

1.13.1 Inclusion of Nominees in Proxy Statement. Subject to the provisions of this Section 
1.13, if expressly requested pursuant to this Section 1.13 in the relevant Nomination Notice (as  
defined below), the Corporation shall include in its proxy statement for any annual meeting of  
stockholders:

(a) the name or names of any person or persons nominated for election (each, a  
“Nominee”), which shall also be included on the Corporation’s form of proxy and ballot, by any 
Eligible Holder or group of up to twenty (20) Eligible Holders that has satisfied (individually or  
collectively, as applicable), as determined by the Board in its discretion, all applicable conditions 
and complied with all applicable procedures set forth in this Section 1.13 (such Eligible Holder or 
group of Eligible Holders, a “Nominating Stockholder”);

(b) disclosure about each Nominee and the Nominating Stockholder required  
under the rules of the Securities and Exchange Commission or other applicable law to be included in 
the proxy statement; and

(c) if the Nominating Stockholder so elects, a written statement included by the 
Nominating Stockholder (or, in the case of a group, a written statement of the group) in the  
Nomination Notice for inclusion in the proxy statement in support of each Nominee’s election to the  
Board (subject, without limitation, to Section 1.13.5(b)), if such statement does not exceed 500 words 
and fully complies with Section 14 of the Exchange Act and the rules and regulations thereunder,  
including Rule 14a-9 (the “Supporting Statement”).

The Corporation may also include any other information that the Corporation or the Board 
determines, in their discretion, to include in the proxy statement relating to the nomination of each 
Nominee, including, without limitation, any statement in opposition to the nomination, any of the 
information provided pursuant to this Section and any solicitation materials or related information 
with respect to a Nominee.

For purposes of this Section 1.13, any determination to be made by the Board may be made by 
the Board, a committee of the Board or any officer of the Corporation designated by the Board or a  
committee of the Board, in each case, in its discretion, and any such determination shall be final and  
binding on the Corporation, any Eligible Holder, any Nominating Stockholder, any Nominee and  
any other person so long as made in good faith (without any further requirements). The chairperson  
of any annual meeting of stockholders, in addition to making any other determinations that may be  
appropriate to the conduct of the meeting, shall have the power and duty  to determine whether a 
Nominee has been nominated in accordance with the requirements of this Section 1.13 and, if not so 
nominated, shall direct and declare at the meeting that such Nominee shall not be considered.

1.13.2 Maximum Number of Nominees.
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(a) The Corporation shall not be required to include in the proxy materials for an  
annual meeting of stockholders more Nominees than that number of directors constituting the greater 
of (i) two (2) and (ii) twenty percent (20%) of the total number of directors of the Corporation on the  
last day on which a Nomination Notice may be submitted pursuant to this Section 1.13 (rounded  
down to the nearest whole number) (the “ Maximum Number ”). The Maximum Number for a  
particular annual meeting shall be reduced by: (1) Nominees who the Board itself decides to  
nominate for election at such annual meeting; (2) Nominees who cease to satisfy,  or Nominees of 
Nominating Stockholders that cease to satisfy, the eligibility requirements in  this Section 1.13, as 
determined by the Board in its discretion; (3) Nominees whose nomination is  withdrawn by the 
Nominating Stockholder or who become unwilling to serve on the Board; (4) the number of  
incumbent directors who had been Nominees with respect to any of the preceding three annual  
meetings of stockholders and whose reelection at the upcoming annual meeting is being  
recommended by the Board or whose term extends beyond the upcoming annual meeting; and (5)  
any director in office or director candidate who, in each case, will be included in the Corporation’s  
proxy materials with respect to such annual meeting as an unopposed (by the Corporation) nominee  
pursuant to an agreement, arrangement or understanding between the Corporation and a stockholder  
or group of stockholders (other than such agreement, arrangement or  understanding entered into in 
connection with an acquisition of stock by such stockholder, or group of stockholders, from the 
Corporation). In no circumstances shall the number of Nominees exceed the number of directors to  
be elected at the annual meeting of stockholders as noticed by the  Corporation. In the event that one 
or more vacancies for any reason occurs on the Board after the deadline for submitting a Nomination 
Notice as set forth in Section 1.13.4 below but before the  date of the annual meeting, and the Board 
resolves to reduce the size of the board in connection therewith,  the Maximum Number shall be 
calculated based on the number of directors in office as so reduced.

(b) If the number of Nominees submitted by Nominating Stockholders pursuant to 
this Section 1.13 for any annual meeting of stockholders exceeds the Maximum Number then,  
promptly upon notice from the Corporation, each Nominating Stockholder will select one Nominee for 
inclusion in the proxy statement until the Maximum Number is reached, going in order of the  
amount (largest to smallest) of the ownership position as disclosed in each Nominating  

Stockholder’s Nomination Notice, with the process repeated if the Maximum Number is not reached  
after each Nominating Stockholder has selected one Nominee.  If, after the deadline for submitting a  
Nomination Notice as set forth in Section 1.13.4, a Nominating Stockholder or a Nominee ceases to  
satisfy the eligibility requirements in this Section 1.13, as determined by the Board, a Nominating  
Stockholder withdraws its nomination or a Nominee becomes unwilling or unable to serve on the  
Board, whether before or after the mailing or other distribution of the definitive  proxy statement, 
then the nomination shall be disregarded, and the Corporation: (i) shall not be required to include in 
its proxy statement or on any ballot or form of proxy the disregarded Nominee or any successor or  
replacement nominee proposed by the Nominating Stockholder or by any other Nominating  
Stockholder; and (ii) may otherwise communicate to its stockholders, including without limitation by 
amending or supplementing its proxy statement or ballot or form of proxy, that a Nominee will not be 
included as a nominee in the proxy statement or on any ballot or form of proxy and will not be voted  
on at the annual meeting.

1.13.3 Eligibility of Nominating Stockholder.

(a) An “Eligible Holder” is a person who has either (i) been a record holder of 
shares of the Corporation’s Common Stock used to satisfy the eligibility requirements in this Section  
1.13.3 continuously for the three-year period specified in Subsection (b) below or (ii) provides  to the 
Secretary, within the time period referred to in Section 1.13.4, written evidence of continuous  
ownership of such shares for such three-year period from the record holder of the shares (and from  
each intermediary through which the shares have been held during such three-year period) in a form  
that the Board determines would be deemed acceptable for purposes of a stockholder proposal under  
Rule 14a-8(b)(2) under the Exchange Act (or any successor rule).

(b) An Eligible Holder or group of up to twenty (20) Eligible Holders may submit  
a nomination in accordance with this Section 1.13 only if the person or group (in the aggregate), as
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applicable, has continuously owned at least the Minimum Number (as defined below)  of shares of 
the Corporation’s Common Stock throughout the three-year period preceding and including the date  
of submission of the Nomination Notice, and continues to own at least the Minimum Number of  
shares of the Corporation’s Common Stock through the date of the annual meeting.  Two or more 
funds that are (i) under common management and investment control, (ii) under common  
management and funded primarily by a single employer or (iii) a “group of investment companies,”  
as such term is defined in Section 12(d)(1)(G)(ii) of the Investment Company  Act of 1940, as 
amended, shall be treated as one Eligible Holder if such Eligible Holder shall provide together with  
the Nomination Notice documentation reasonably satisfactory to the Corporation that demonstrates  
that the funds meet the criteria set forth in (i), (ii) or (iii) immediately above.  For the avoidance of  
doubt, in the event that the Nominating Stockholder consists  of a group of Eligible Holders, any and 
all requirements and obligations for an individual Nominating Stockholder that are set forth in this  
Section 1.13, including the minimum holding period, shall apply to each Eligible Holder of such  
group; provided, however, that the Minimum Number shall apply to the ownership of the group in the 
aggregate. Should any stockholder cease to satisfy the eligibility requirements in this Section 1.13,  
as determined by the Board in its discretion, or withdraw from a group of Eligible Holders at any  
time prior to the annual meeting of  stockholders, the group of Eligible Holders shall only be deemed 
to own the shares held by the remaining members of the group.

(c) The “Minimum Number” of shares of the Corporation’s Common Stock means 
three percent (3%) of the number of outstanding shares of the Corporation’s Common Stock as of the 

most recent date for which such amount is given in any filing by the Corporation with the Securities 
and Exchange Commission prior to the submission of the Nomination Notice.

(d) For purposes of this Section 1.13, an Eligible Holder “owns” only those  
outstanding shares of the Corporation’s Common Stock as to which the Eligible Holder possesses 
both:

(i) the full voting and investment rights pertaining to the shares; and

(ii) the full economic interest in (including the opportunity for profit and 
risk of loss on) such shares;

provided that the number of shares calculated in accordance with clauses (i) and (ii) shall not  
include any shares: (1) purchased or sold by such Eligible Holder or any of its affiliates in any  
transaction that has not been settled or closed; (2) sold short by such Eligible Holder; (3) borrowed by 
such Eligible Holder or any of its affiliates for any purpose or purchased by such Eligible Holder or  
any of its affiliates pursuant to an agreement to resell or subject to any other obligation to resell to 
another person; or (4) subject to any option, warrant, forward contract, swap, contract of sale, other  
derivative or similar agreement entered into by such Eligible Holder or any of its affiliates, whether  
any such instrument or agreement is to be settled with shares or with cash based on the notional  
amount or value of outstanding shares of the Corporation, in any such case which instrument or  
agreement has, or is intended to have, the purpose or effect of (x) reducing in any manner, to any  
extent or at any time in the future, such Eligible Holder’s or any of its affiliates’ full  right to vote or 
direct the voting of any such shares, and/or (y) hedging, offsetting, or altering to any degree, gain or 
loss arising from the full economic ownership of such shares by such Eligible Holder or any of its  
affiliates.

An Eligible Holder “owns” shares held in the name of a nominee or other intermediary so 
long as the Eligible Holder retains the right to instruct how the shares are voted with respect to the 
election of directors and possesses the full economic interest in the shares.  An Eligible Holder’s  
ownership of shares shall be deemed to continue during any period in which the Eligible Holder has  
delegated any voting power by means of a proxy, power of attorney, or other similar instrument or  
arrangement that is revocable at any time by the Eligible Holder.  An Eligible Holder’s ownership of 
shares shall be deemed to continue during any period in which the Eligible Holder has loaned such 
shares provided that the Eligible Holder (A) has the power to recall such loaned shares on five  
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business days’ notice and recalls such loaned shares within five business days of being  notified that 
its Nominee will be included as a nominee in the Corporation’s proxy materials for the applicable  
annual meeting and (B) continues to hold such shares through the date of the annual  meeting. The 
terms “owned,” “owning” and other variations of the word “own” shall have correlative meanings.  
Whether outstanding shares of the Corporation are “owned” for these purposes shall be determined  
by the Board.  A Nominating Stockholder shall include in its Nomination Notice the number of  
shares it is deemed to own for purposes of this Section 1.13.

(e) No Eligible Holder shall be permitted to be in more than one group  
constituting a Nominating Stockholder, and if any Eligible Holder appears as a member of more than 
one group, it shall be deemed to be a member of the group that has the largest ownership position as  
reflected in the Nomination Notice.

1.13.4 Nomination Notice . To timely nominate a Nominee, a Nominating Stockholder’s  
Nomination Notice must be delivered to the Secretary at the principal executive offices of the  
Corporation not later than 5:00 p.m. Eastern Time on the one hundred and twentieth (120th) day nor  
earlier than 5:00 p.m. Eastern Time on the one hundred and fiftieth (150th) day prior to the  
anniversary of the date (as specified in the Corporation’s proxy materials for its immediately  
preceding annual meeting of stockholders) on which the Corporation first sent its proxy materials for 
its immediately preceding annual meeting of stockholders; provided, however, that in the event that  
the scheduled date of the annual meeting is more than thirty (30) days before or more than seventy  
(70) days after the first anniversary of the preceding year’s annual meeting or if no annual meeting 
was held in the prior year, to be timely the Nomination Notice must be so delivered (1) no earlier  
than 5:00 p.m. Eastern Time on the one hundred and fiftieth (150th) day prior to such annual  
meeting and (2) no later than 5:00 p.m. Eastern Time on the later of the one hundred and twentieth  
(120th) day prior to such annual meeting or 5:00 p.m. Eastern Time on the tenth (10th) day  
following the day on which Public Announcement of the date of such meeting is first made by the  
Corporation. In no event shall an adjournment or postponement of an annual meeting commence a  
new time period (or extend any time period) for providing the Nomination Notice. For  the purposes 
of these Bylaws, the nomination notice (“Nomination Notice”) shall include the following:

(a) A copy of the Schedule 14N (or any successor form) relating to each  
Nominee, completed and filed with the Securities and Exchange Commission by the Nominating  
Stockholder as applicable, in accordance with Securities and Exchange Commission rules;

(b) A written notice, in a form deemed satisfactory by the Board in its discretion,  
of the nomination of each Nominee that includes the following additional information, agreements, 
representations and warranties by the Nominating Stockholder (including each group member):

(i) the information (and any updates and supplements) required with  
respect to the nomination of directors pursuant to Section 1.12 of these Bylaws (as if such 
Nominating Stockholder were a Record Stockholder and Proposing Person under Section  
1.12 and the Nominee were the person proposed to be nominated under Section 1.12)  
including, without limitation, Sections 1.12.1(c), (e) and (f);

(ii) a description of any relationship that existed within the past three years 
and that would have been described pursuant to Item 6(e) of Schedule 14N (or any successor  
item) if such relationship existed on the date of submission of the Schedule 14N; and

(iii) a representation and warranty that the Nominating Stockholder  
acquired the securities of the Corporation in the ordinary course of business and did not  
acquire, and is not holding, securities of the Corporation for the purpose or with the effect of 
influencing or changing control of the Corporation;

(iv) a representation and warranty that each Nominee:

(1) does not have any direct or indirect relationship with the Corporation  
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that would cause the Nominee to be considered not independent pursuant to the  
Corporation’s Corporate Governance Guidelines as most recently published on its  
website and otherwise qualifies as independent under the rules of the primary stock  
exchange on which shares of the Corporation’s Common Stock are traded;
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(2) meets the audit committee and compensation committee independence  
requirements under the rules of the primary stock exchange on which shares of the  
Corporation’s Common Stock are traded;

(3) is a “non-employee director” for the purposes of Rule 16b-3 under the  
Exchange Act (or any successor rule); and

(4) is not and has not been subject to any event specified in Rule 506(d)(1) 
of Regulation D (or any successor rule) under the Securities Act or Item 401(f)  of 
Regulation S-K (or any successor rule) under the Exchange Act, without reference to 
whether the event is material to an evaluation of the ability or integrity of such  
Nominee;

(v) a representation and warranty that the Nominating Stockholder  
satisfies the eligibility requirements set forth in Section 1.13.3 and has provided evidence of  
ownership to the extent required by Section 1.13.3(a) and will provide within five business  
days after the record date for the annual meeting written statements from the record holders  
and intermediaries verifying the Nominating Stockholder’s continuous ownership of the  
Minimum Number of shares through the record date;

(vi) a representation and warranty that the Nominating Stockholder intends  
to continue to satisfy the eligibility requirements described in Section 1.13.3 (1) through the  
date of the annual meeting and (2) for at least one year following the annual meeting;

(vii) a representation and warranty that the Nominating Stockholder will not 
engage in a “solicitation” within the meaning of Rule 14a-1(l) (without reference to the 
exception in Section 14a-1(l)(2)(iv)) (or any successor rules) with respect to the annual  
meeting, other than with respect to a Nominee or any nominee of the Board;

(viii) a representation and warranty that the Nominating Stockholder will not 
use any proxy card other than the Corporation’s proxy card in soliciting stockholders in  
connection with the election of a Nominee at the annual meeting;

(ix) a representation and warranty that the Nominating Stockholder (A) has 
not nominated and will not nominate for election any individual at the annual meeting, other 
than such nominee and (B) agrees to comply with all applicable laws and regulations with  
respect to any solicitation in connection with the annual meeting or applicable to the filing  
and use of any solicitation material;

(x) a completed and signed questionnaire, representation and agreement 
required by Section 1.12.2 of these Bylaws;

(xi) if desired, a Supporting Statement; and

(xii) in the case of a nomination by a group, the designation by all group 
members of one group member that is authorized to act on behalf of all group members with  
respect to matters relating to the nomination, including withdrawal of the nomination;
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(c) An executed agreement, in a form deemed satisfactory by the Board in its 
discretion, pursuant to which the Nominating Stockholder (including each group member) agrees:

(i) to comply with all applicable laws, rules and regulations in connection  
with the nomination, solicitation and election;

(ii) to file any written solicitation or other communication with the  
Corporation’s stockholders relating to one or more of the Corporation’s directors or director  
nominees or any Nominee with the Securities and Exchange Commission, regardless of  
whether any such filing is required under rule or regulation or whether any exemption from  
filing is available for such materials under any rule or regulation;

(iii) to assume all liability stemming from an action, suit or proceeding  
concerning any actual or alleged legal or regulatory violation arising out of any  
communication by the Nominating Stockholder or any of its Nominees with the Corporation,  
its stockholders or any other person in connection with the nomination submitted  by the 
Nominating Stockholder pursuant to this Section 1.13, including, without limitation, the  
Nomination Notice;

(iv) to indemnify and hold harmless (jointly with all other group members,  
in the case of a group member) the Corporation and each of its directors, officers and  
employees individually against any liability, loss, damages, expenses or other costs  
(including attorneys’ fees) incurred in connection with any threatened or pending action, suit  
or proceeding, whether legal, administrative or investigative, against the Corporation or  any 
of its directors, officers or employees arising out of or relating to a failure or alleged failure of 
the Nominating Stockholder or any of its Nominees to comply with, or any breach or alleged  
breach of, its or their obligations, agreements or representations under this Section 1.13; and

(v) in the event that any information included in the Nomination Notice, or 
any other communication by the Nominating Stockholder (including with respect to any group 
member) with the Corporation, its stockholders or any other person in connection with the  
nomination or election, ceases to be true and accurate in all material respects (or omits a  
material fact necessary to make the statements made not misleading), or that the Nominating  
Stockholder (including any group member) has failed to continue to satisfy the eligibility  
requirements described in Section 1.13.3, to promptly (and in any event within 48 hours of  
discovering such misstatement, omission or failure) notify the Corporation and any other  
recipient of such communication of (1) the misstatement or omission in such previously  
provided information and of the information that is required to correct the misstatement or  
omission or (2) such failure (it being understood that providing any such notification shall  
not be deemed to cure any defect or limit the Corporation’s  right to omit a Nominee from its 
proxy materials as provided in this Section 1.13).

The information and documents required by this Section 1.13.4 to be provided by the  
Nominating Stockholder shall be: (i) provided with respect to and executed by each group member, in 
the case of information applicable to group members; and (ii) provided with respect to the persons  
specified in Instruction 1 to Items 6(c) and (d) of Schedule 14N (or any successor item) in the case of 
a Nominating Stockholder or group member that is an entity. The Nomination Notice shall be  
deemed submitted on the date on which all the information and documents referred to in this  Section 

1.13.4 (other than such information and documents contemplated to be provided after the  date the 
Nomination Notice is provided) have been delivered to or, if sent by mail, received by the Secretary.  
A Nominating Stockholder shall update the Nomination Notice, if necessary, in accordance  with 
Section 1.12.1(f) of these Bylaws. The Corporation may request such additional information as  
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necessary to permit the Board to determine if each Nominee satisfies the requirements of this Section 
1.13 or if each Nominee is independent pursuant to the Corporation’s Corporate  Governance 
Guidelines as most recently published on its website and under the rules of any stock exchange on  
which shares of the Corporation’s Common Stock are traded.

1.13.5 Exceptions.

(a) Notwithstanding anything to the contrary contained in this Section 1.13, the 
Corporation may omit from its proxy statement any Nominee and any information concerning such 
Nominee (including a Nominating Stockholder’s Supporting Statement) and no vote on such  
Nominee will occur (notwithstanding that proxies in respect of such vote may have been received by 
the Corporation), and the Nominating Stockholder may not, after the last day on which a Nomination 
Notice would be timely, cure in any way any defect preventing the nomination of such Nominee, if:

(i) the Corporation receives a notice pursuant to Section 1.12 of these  
Bylaws that a stockholder intends to nominate a candidate for director at the annual meeting,  
whether or not such notice is subsequently withdrawn or made the subject of a settlement  
with the Corporation;

(ii) the Nominating Stockholder or the designated lead group member, as  
applicable, or any qualified representative thereof, does not appear at the annual meeting to  
present the nomination submitted pursuant to this Section 1.13, the Nominating 
Stockholder withdraws its nomination or the chairperson of the annual meeting declares that  
such nomination was not made in accordance with the procedures prescribed by this Section  
1.13 and shall therefore be disregarded;

(iii) the Board, in its discretion, determines that such Nominee’s  
nomination or election to the Board would result in the Corporation violating or failing to be  
in compliance with these Bylaws or the Certificate of Incorporation or any applicable law,  
rule or regulation to which the Corporation is subject, including any rules or regulations of  
the primary stock exchange on which shares of the Corporation’s Common Stock are traded;

(iv) such Nominee was nominated for election to the Board pursuant to this 
Section 1.13 at one of the Corporation’s two preceding annual meetings of stockholders and  
either withdrew or became ineligible or received a vote of less than twenty-five percent  
(25%) of the shares of the Corporation’s Common Stock entitled to vote for such Nominee;

(v) such Nominee is a named subject of a pending criminal proceeding 
(excluding traffic violations and other minor offenses) or has been convicted in a criminal 
proceeding within the past ten years;

(vi) such Nominee has been, within the past three years, an officer or  
director of a Competitor;

(vii) the Corporation is notified, or the Board determines, that the  
Nominating Stockholder or the Nominee has failed to continue to satisfy the eligibility  
requirements described in Section 1.13.3, any of the representations and warranties made in  
the Nomination Notice ceases to be true and accurate in all material respects (or omits a 
material fact necessary to make the statements made not misleading), such Nominee becomes 
unwilling or unable to serve on the Board or any material violation or breach occurs of the  
obligations, agreements, representations or warranties of the Nominating Stockholder or such  
Nominee under this Section 1.13; or

(viii) such Nominee is ineligible to be nominated or be qualified to serve as 
a member of the Board pursuant to Section 1.12.1(g) of these Bylaws.

(b) Notwithstanding anything to the contrary contained in this Section 1.13, the 
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Corporation may omit from its proxy statement, or may supplement or correct, any information,  
including all or any portion of the Supporting Statement or any other statement in support of a  
Nominee included in the Nomination Notice, if the Board determines, in its discretion, that:

(i) such information is not true in all material respects or omits a material  
statement necessary to make the statements made not misleading;

(ii) such information directly or indirectly impugns the character, integrity  
or personal reputation of, or directly or indirectly makes charges concerning improper, illegal  
or immoral conduct or associations, without factual foundation, with respect to, any person;  
or

(iii) the inclusion of such information in the proxy statement would  
otherwise violate the Securities and Exchange Commission proxy rules or any other  
applicable law, rule or regulation.

The Corporation may solicit against, and include in the proxy statement its own statement 
relating to, any Nominee.

Section 1.14: Emergency Bylaws.  This Section 1.14 shall be operative during any  
emergency condition as contemplated by Section 110 of the DGCL (an “ Emergency”), 
notwithstanding any different  or conflicting provisions in these Bylaws, the Certificate of 
Incorporation or the DGCL. In the event of any Emergency, or other similar emergency condition,  
the director or directors in attendance at a meeting of the Board or a standing committee thereof shall 
constitute a quorum. Such director or directors in attendance may further take action to appoint one  
or more of themselves or other directors to membership on any standing or temporary committees of  
the Board as they shall deem necessary and appropriate. Except as the Board may otherwise determine, 
during any Emergency, the Corporation and its directors and officers, may exercise any authority and 
take any action or measure contemplated by Section 110 of the DGCL.

ARTICLE II: BOARD OF DIRECTORS

Section 2.1: Number; Qualifications. The total number of directors constituting the Whole 
Board shall be fixed from time to time in the manner set forth in the Certificate of Incorporation and  
the term “Whole Board” shall have the meaning specified in the Certificate of Incorporation. No  

decrease in the authorized number of directors constituting the Whole Board shall shorten the term 
of any incumbent director. Directors need not be stockholders of the Corporation.

Section 2.2: Election; Resignation; Removal; Vacancies.  Election of directors need not be 
by written ballot.  Each director shall hold office until the annual meeting at which such director’s  
term expires and until such director’s successor is elected and qualified or until such director’s  
earlier death, resignation, disqualification or removal.  Any director may resign by delivering a  
resignation in writing or by electronic transmission to the Corporation at its principal office or to the  
Chairperson of the Board, the Chief Executive Officer, or the Secretary. Such resignation shall be  
effective upon delivery unless it is specified to be effective at a later time or upon the happening of an 
event. Subject to the special rights of holders of any series of Preferred Stock to elect directors,  
directors may be removed only as provided by the Certificate of Incorporation and applicable  law. 
All vacancies occurring in the Board and any newly created directorships resulting from any increase  
in the authorized number of directors shall be filled in the manner set forth in the Certificate of  
Incorporation.

Section 2.3: Regular Meetings. Regular meetings of the Board may be held at such places,  
within or without the State of Delaware, and at such times as the Board may from time to time  
determine. Notice of regular meetings need not be given if the date, times and places thereof are  
fixed by resolution of the Board.
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Section 2.4:   Special Meetings. Special meetings of the Board may be called by the 
Chairperson of the Board, the Chief Executive Officer, the Lead Independent Director or a majority  
of the members  of the Board then in office and may be held at any time, date or place, within or 
without the State of Delaware, as the person or persons calling the meeting shall fix. Notice of the 
time, date and place of such meeting shall be given, orally, in writing or by electronic transmission  
(including electronic mail), by the person or persons calling the meeting to all directors at least four  
(4) days before the meeting if the notice is mailed, or at least twenty-four (24) hours before the  
meeting if such notice is given by telephone, hand delivery, telegram, telex, mailgram, facsimile,  
electronic mail or other means of electronic transmission; provided, however, that if, under  the 
circumstances, the Chairperson of the Board, the Lead Independent Director or the Chief Executive 
Officer calling a special meeting deems that more immediate action is necessary or appropriate,  
notice may be delivered on the day of such special meeting.  Unless otherwise indicated in the  
notice, any and all business may be transacted at a special meeting.

Section 2.5: Remote Meetings Permitted. Members of the Board, or any committee of the  
Board, may participate in a meeting of the Board or such committee by means of conference  
telephone or other communications equipment by means of which all persons participating in the  
meeting can hear each other, and participation in a meeting pursuant to conference telephone or  
other communications equipment shall constitute presence in person at such meeting.

Section 2.6: Quorum; Vote Required for Action.  At all meetings of the Board, a majority  
of the Whole Board shall constitute a quorum for the transaction of business.  If a quorum shall fail  
to attend any meeting, a majority of those present may adjourn the meeting to another place, date or  
time. Except as otherwise provided herein or in the Certificate of Incorporation, or required by law,  
the vote of a majority of the directors present at a meeting at which a quorum is present shall be the 
act of the Board.

Section 2.7:   Organization. Meetings of the Board shall be presided over by (a) the 
Chairperson of the Board, or (b) in the absence of such person, the Lead Independent Director, or (c)  
in such person’s  absence, by the Chief Executive Officer, or (d) in such person’s absence, by a 
chairperson chosen by the Board at the meeting.  The Secretary shall act as secretary of the meeting,  
but in such person’s absence the chairperson of the meeting may appoint any person to act as  
secretary of the meeting.

Section 2.8: Unanimous Action by Directors in Lieu of a Meeting.  Any action required  
or permitted to be taken at any meeting of the Board, or of any committee thereof, may be taken  
without a meeting if all members of the Board or such committee, as the case may be, consent  
thereto in writing or by electronic transmission, and the writing or writings or electronic transmission 
or transmissions are filed with the minutes of proceedings of the Board or committee, as applicable.  
Such filing shall be in paper form if the minutes are maintained in paper form and shall be in  
electronic form if the minutes are maintained in electronic form.

Section 2.9: Powers. Except as otherwise provided by the Certificate of Incorporation or  
the DGCL, the business and affairs of the Corporation shall be managed by or under the direction of  
the Board.

Section 2.10: Compensation of Directors.  Members of the Board, as such, may receive,  
pursuant to a resolution of the Board, fees and other compensation for their services as directors,  
including without limitation their services as members of committees of the Board.

Section 2.11: Confidentiality. Each director shall maintain the confidentiality of, and shall 
not share with any third party person or entity (including third parties that originally sponsored, 
nominated or designated such director (the “ Sponsoring Party ”)), any non-public information  
learned in their capacities as directors, including communications among Board members in their 
capacities as directors. The Board may adopt a board confidentiality policy further implementing and 
interpreting this bylaw (a “Board Confidentiality Policy”). All directors are required to comply with 
this bylaw and any such Board Confidentiality Policy unless such director or the Sponsoring Party  
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for such director has entered into a specific written agreement with the Corporation, in either case as  
approved by the Board, providing otherwise with respect to such confidential information.

ARTICLE III: COMMITTEES

Section 3.1:   Committees. The Board may designate one or more committees, each  
committee to consist of one or more of the directors of the Corporation.  The Board may designate  
one or more  directors as alternate members of any committee, who may replace any absent or 
disqualified member at any meeting of the committee.  In the absence or disqualification of a  
member of the committee,  the member or members thereof present at any meeting of such committee 
who are not disqualified from voting, whether or not such member or members constitute a quorum,  
may unanimously  appoint another member of the Board to act at the meeting in place of any such 
absent or  disqualified member. Any such committee, to the extent provided in a resolution of the 
Board, shall have and may exercise all the powers and authority of the Board in the management of  
the business and affairs of the Corporation and may authorize the seal of the Corporation to be affixed 
to all papers that may require it; but no such committee shall have the power or authority in  
reference to the following matters: (a) approving, adopting, or recommending to the stockholders 
any action or matter (other than the election or removal of members of the Board) expressly required  

by the DGCL to be submitted to stockholders for approval or (b) adopting, amending or repealing  
any bylaw of the Corporation.

Section 3.2: Committee Rules. Each committee shall keep records of its proceedings and 
make such reports as the Board may from time to time request.  Unless the Board otherwise  
provides, each committee designated by the Board may make, alter and repeal rules for the conduct  
of its business.  In the absence of such rules, each committee shall conduct its business in the same  
manner as the Board conducts its business pursuant to Article II of these Bylaws.  Except as  
otherwise provided in the Certificate of Incorporation, these Bylaws or the resolution of the Board 
designating the committee, any committee may create one or more subcommittees, each  
subcommittee to consist of one or more members of the committee, and may delegate to any such 
subcommittee any or all of the powers and authority of the committee.

ARTICLE IV: OFFICERS; CHAIRPERSON; LEAD INDEPENDENT 
DIRECTOR

Section 4.1: Generally. The officers of the Corporation shall consist of a Chief Executive  
Officer (who may be the Chairperson of the Board or the President), a President, a Secretary and a  
Treasurer and may consist of such other officers, including, without limitation, a Chief Financial 
Officer, and one or more Vice Presidents, as may from time to time be appointed by the Board. All  
officers shall be elected by the Board; provided, however, that the Board may empower the Chief  
Executive Officer of the Corporation to appoint any officer other than the Chief Executive Officer,  
the President, the Chief Financial Officer or the Treasurer.  Except as otherwise provided by law, by 
the Certificate of Incorporation or these Bylaws, each officer shall hold office until such officer’s  
successor is duly elected and qualified or until such officer’s earlier resignation, death, 
disqualification or removal. Any number of offices may be held by the same person. Any officer 
may resign by delivering a resignation in writing or by electronic transmission to the Corporation at 
its principal office or to the Chairperson of the Board, the Chief Executive Officer, or the Secretary.  
Such resignation shall be effective upon delivery unless it is specified to be effective at  some later 
time or upon the happening of some later event. Any vacancy occurring in any office of  the 
Corporation by death, resignation, removal or otherwise may be filled by the Board and the Board 
may, in its discretion, leave unfilled, for such period as it may determine, any offices. Each such  
successor shall hold office for the unexpired term of such officer’s predecessor and until a successor  
is duly elected and qualified or until such officer’s earlier resignation, death, disqualification or  
removal.

Section 4.2: Chief Executive Officer. Subject to the control of the Board and such 
supervisory powers,  if any, as may be given by the Board, the powers and duties of the Chief 
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Executive Officer of the Corporation are:

(a) to act as the general manager and, subject to the control of the Board, to have 
general supervision, direction and control of the business and affairs of the Corporation;

(b) subject to Section 1.6 of these Bylaws, to preside at all meetings of the

stockholders;

(c) subject to Section 1.2 of these Bylaws, to call special meetings of the

stockholders to be held at such times and, subject to the limitations prescribed by law or by  
these Bylaws, at such places as he or she shall deem proper; and

(d) to affix the signature of the Corporation to all deeds, conveyances, mortgages,  
guarantees, leases, obligations, bonds, certificates and other papers and instruments in writing which 
have been authorized by the Board or which, in the judgment of the Chief Executive Officer,  should 
be executed on behalf of the Corporation; to sign certificates for shares of stock of the Corporation (if 
any); and, subject to the direction of the Board, to have general charge of the property  of the 
Corporation and to supervise and control all officers, agents and employees of the Corporation.

The person holding the office of President shall be the Chief Executive Officer of the 
Corporation unless the Board shall designate another officer to be the Chief Executive Officer.

Section 4.3: Chairperson of the Board.  Subject to the provisions of Section 2.7 of these  
Bylaws, the Chairperson of the Board shall have the power to preside at all meetings of the Board and 
shall have such other powers and duties as provided in these Bylaws and as the Board may from time 
to time prescribe. The Chairperson of the Board may or may not be an officer of the Corporation.

Section 4.4: Lead Independent Director.  The Board may, in its discretion, elect a lead  
independent director from among its members that are Independent Directors (as defined below)  
(such director, the “ Lead Independent Director ”). The Lead Independent Director shall preside at  
all meetings at which the Chairperson of the Board is not present and shall exercise such other  
powers and duties as may from time to time be assigned to him or her by the Board or as prescribed by 
these Bylaws. For purposes of these Bylaws, “Independent Director” has the meaning ascribed to 
such term under the rules of the exchange upon which the Corporation’s Common Stock is primarily  
traded.

Section 4.5: President. The person holding the office of Chief Executive Officer shall be  
the President of the Corporation unless the Board shall have designated one individual as the President 
and a different individual as the Chief Executive Officer of the Corporation.  Subject to the  
provisions of these Bylaws and to the direction of the Board, and subject to the supervisory powers of 
the Chief Executive  Officer (if the Chief Executive Officer is an officer other than the President),  
and subject to such supervisory powers and authority as may be given by the Board to the  
Chairperson of the Board, and/or to any other officer, the President shall have the responsibility for the 
general management and control of the business and affairs of the Corporation and the general  
supervision and direction of all of the officers, employees and agents of the Corporation (other  than 
the Chief Executive Officer, if the Chief Executive Officer is an officer other than the President) and 
shall perform all duties and have all powers that are commonly incident to the office of President or  
that are delegated to the President by the Board.

Section 4.6: Chief Financial Officer. The person holding the office of Chief Financial 
Officer shall  be the Treasurer of the Corporation unless the Board shall have designated another 
officer as the Treasurer of the Corporation.  Subject to the direction of the Board and the Chief  
Executive Officer,  the Chief Financial Officer shall perform all duties and have all powers that are 
commonly incident to the office of Chief Financial Officer, or as the Board or the Chief Executive  
Officer may from time to time prescribe.
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Section 4.7: Treasurer.  The person holding the office of Treasurer shall have custody of all 
monies and securities of the Corporation.  The Treasurer shall make such disbursements of the funds  
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of the Corporation as are authorized and shall render from time to time an account of all such  
transactions. The Treasurer shall also perform such other duties and have such other powers as are 
commonly incident to the office of Treasurer, or as the Board or the Chief Executive Officer may  
from time to time prescribe.

Section 4.8: Vice President.  Each Vice President shall have all such powers and duties as  
are commonly incident to the office of Vice President or that are delegated to him or her by the Board 
or the Chief Executive Officer.  A Vice President may be designated by the Board to perform the  
duties and exercise the powers of the Chief Executive Officer or President in the event of the Chief 
Executive Officer’s or President’s absence or disability.

Section 4.9: Secretary. The Secretary shall issue or cause to be issued all authorized  
notices for,  and shall keep, or cause to be kept, minutes of all meetings of the stockholders and the 
Board. The Secretary shall have charge of the corporate minute books and similar records and shall  
perform such other duties and have such other powers as are commonly incident to the office of  
Secretary, or as the Board or the Chief Executive Officer may from time to time prescribe.

Section 4.10: Delegation of Authority.  The Board may from time to time delegate the  
powers or duties of any officer of the Corporation to any other officers or agents of the Corporation,  
notwithstanding any provision hereof.

Section 4.11: Removal. Any officer of the Corporation shall serve at the pleasure of the  
Board and may  be removed at any time, with or without cause, by the Board; provided that if the 
Board has empowered the Chief Executive Officer to appoint any officer of the Corporation, then  
such officer may also be removed by the Chief Executive Officer.  Such removal shall be without  
prejudice to the contractual rights of such officer, if any, with the Corporation.

ARTICLE V: STOCK

Section 5.1: Certificates; Uncertificated Shares.  The shares of capital stock of the  
Corporation shall be uncertificated shares; provided, however, that the resolution of the Board that the 
shares of capital stock of the Corporation shall be uncertificated shares shall not apply to shares 
represented by a certificate until such certificate is surrendered to the Corporation (or the transfer 
agent or registrar, as the case may be). Notwithstanding the foregoing, the Board may provide by 
resolution or resolutions that some or all of any or all classes or series of its stock shall be  
certificated shares.  Every holder of stock represented by certificates shall be entitled to have a  
certificate signed by, or in the name of the Corporation, by any two authorized officers of the  
Corporation (it being understood that each of the Chairperson of the Board, the Vice-Chairperson of  
the Board, the Chief Executive Officer, the President, any Vice President, the Treasurer, any  
Assistant Treasurer, the Secretary and any Assistant Secretary shall be an authorized officer for such  
purpose) , representing the number of shares registered in certificate form. Any or all of the 
signatures on the certificate may be a facsimile. In case any officer, transfer agent or registrar who has 
signed or whose facsimile signature has been placed upon a certificate shall have ceased to be such 
officer, transfer agent or registrar before such certificate is issued, it may be issued by the  
Corporation with the same effect as if such person were an officer, transfer agent or registrar at the 
date of issue.

Section 5.2: Lost, Stolen or Destroyed Stock Certificates; Issuance of New Certificates  
or Uncertificated Shares.  The Corporation may issue a new certificate of stock or uncertificated  
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shares in the place of any certificate previously issued by it, alleged to have been lost, stolen or  
destroyed, upon the making of an affidavit of that fact by the person claiming the certificate of stock  
to be lost, stolen or destroyed, and the Corporation may require the owner of the lost, stolen or 
destroyed certificate, or such owner’s legal representative, to agree to indemnify the Corporation and/
or to give the Corporation a bond sufficient to indemnify it, against any claim that may be made  
against it on account of the alleged loss, theft or destruction of any such certificate or the issuance of  
such new certificate or uncertificated shares.

Section 5.3: Other Regulations. Subject to applicable law, the Certificate of Incorporation 
and these Bylaws, the issue, transfer, conversion and registration of shares represented by certificates 
and of uncertificated shares shall be governed by such other regulations as the Board may establish.

ARTICLE VI: INDEMNIFICATION

Section 6.1: Indemnification of Officers and Directors.  Each person who was or is made  
a party to, or is threatened to be made a party to, or is involved in any threatened, pending or  
completed action, suit or proceeding, whether civil, criminal, administrative, legislative or any other  
type whatsoever (a “Proceeding”), by reason of the fact that such person (or a person of whom  such 
person is the legal representative), is or was a director or officer of the Corporation or, while serving  
as a director or officer of the Corporation, is or was serving at the request of the Corporation as a  
director, officer, employee, agent or trustee of another corporation, or of a partnership,  joint venture, 
trust or other enterprise, including service with respect to employee benefit plans (for purposes of  
this Article VI, an “ Indemnitee”), shall be indemnified and held harmless  by the Corporation to the 
fullest extent permitted by the DGCL as the same exists or may hereafter be amended (but, in the case 
of any such amendment, only to the extent that such amendment permits the Corporation to provide  
broader indemnification rights than such law permitted  the Corporation to provide prior to such 
amendment), against all expenses, liability and loss (including attorneys’ fees, judgments, fines,  
ERISA excise taxes and penalties and amounts paid  or to be paid in settlement) reasonably incurred 
or suffered by such Indemnitee in connection therewith, provided such Indemnitee acted in good  
faith and in a manner that the Indemnitee reasonably believed to be in or not opposed to the best  
interests of the Corporation, and, with respect to any criminal Proceeding, had no reasonable cause  
to believe the Indemnitee’s conduct was unlawful.  Such indemnification shall continue as to an  
Indemnitee who has ceased to be a director or officer of the Corporation and shall inure to the  
benefit of such Indemnitees’ heirs, executors and administrators.  Notwithstanding the foregoing,  
subject to Section 6.5 of these Bylaws, the Corporation shall indemnify any such Indemnitee seeking  
indemnity in connection with a Proceeding (or part thereof) initiated by such Indemnitee only if such 
Proceeding (or part thereof) was authorized by the Board or such indemnification is authorized by an 
agreement approved by the Board.

Section 6.2: Advance of Expenses.  The Corporation shall pay all expenses (including  
attorneys’ fees) incurred by an Indemnitee in defending any  Proceeding in advance of its final  
disposition; provided, however, that if the DGCL then so requires, the advancement of such expenses 
shall be made only upon delivery to the Corporation of an undertaking, by or on behalf of  such 
Indemnitee, to repay such amounts if it shall ultimately be determined that such Indemnitee is not  
entitled to be indemnified under this Article VI or otherwise.

Section 6.3: Non-Exclusivity of Rights.  The rights conferred on any person in this Article  
VI shall not be exclusive of any other right that such person may have or hereafter acquire under any 

statute, provision of the Certificate of Incorporation, Bylaws, agreement, vote or consent of  
stockholders or disinterested directors, or otherwise. Additionally, nothing in this Article VI shall 
limit the ability of the Corporation, in its discretion, to indemnify or advance expenses to persons 
whom the Corporation is not obligated to indemnify or advance expenses pursuant to this Article VI.

Section 6.4: Indemnification Contracts. The Board is authorized to cause the Corporation  
to enter into indemnification contracts with any director, officer, employee or agent of the  
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Corporation, or any person serving at the request of the Corporation as a director, officer, employee,  
agent or trustee of another corporation, partnership, joint venture, trust or other enterprise,  including 
employee benefit plans, providing indemnification or advancement rights to such person.  Such 
rights may be greater than those provided in this Article VI.

Section 6.5: Right of Indemnitee to Bring Suit. The following shall apply to the extent not 
in conflict with any indemnification contract provided for in Section 6.4 of these Bylaws.

6.5.1 Right to Bring Suit. If a claim under Section 6.1 or 6.2 of these Bylaws is not paid in 
full by the Corporation within sixty (60) days after a written claim has been received by the  
Corporation, except in the case of a claim for an advancement of expenses, in which case the  
applicable period shall be twenty (20) days, the Indemnitee may at any time thereafter bring suit  
against the Corporation to recover the unpaid amount of the claim. If successful in whole or in 
part in any such suit, or in a suit brought by the Corporation to recover an advancement of expenses 
pursuant to the terms of an undertaking, the Indemnitee shall be entitled to be paid, to the fullest  
extent permitted by law, the expense of prosecuting or defending such suit. In any suit brought by the 
Indemnitee to enforce a right to indemnification hereunder (but not in a suit brought by the  
Indemnitee to enforce a right to an advancement of expenses) it shall be a defense that the  
Indemnitee has not met any applicable standard of conduct which makes it permissible under the  
DGCL (or other applicable law) for the Corporation to indemnify the Indemnitee for the amount  
claimed.

6.5.2 Effect of Determination. The absence of a determination prior to the commencement  
of such suit that indemnification of the Indemnitee is proper in the circumstances because  the 
Indemnitee has met the applicable standard of conduct set forth in applicable law shall not  create a 
presumption that the Indemnitee has not met the applicable standard of conduct or, in the case of  
such a suit brought by the Indemnitee, be a defense to such suit.

6.5.3 Burden of Proof . In any suit brought by the Indemnitee to enforce a right to  
indemnification or to an advancement of expenses hereunder, or brought by the Corporation to  
recover an advancement of expenses pursuant to the terms of an undertaking, the burden of proving 
that the Indemnitee is not entitled to be indemnified, or to such advancement of expenses, under this  
Article VI, or otherwise, shall be on the Corporation.

Section 6.6:   Nature of Rights.  The rights conferred upon Indemnitees in this Article  VI 
shall be contract rights and such rights shall continue as to an Indemnitee who has ceased to be a  
director, officer or trustee and shall inure to the benefit of the Indemnitee’s heirs, executors and  
administrators. Any amendment, repeal or modification of any provision of this Article VI that  
adversely affects any right of an Indemnitee or an Indemnitee’s successors shall be prospective only,  
and shall not adversely affect any right or protection conferred on a person pursuant to this Article  

VI with respect to any Proceeding involving any occurrence or alleged occurrence of any action or  
omission to act that took place prior to such amendment, repeal or modification.

Section 6.7:   Insurance. The Corporation may purchase and maintain insurance, at its 
expense, to protect itself and any director, officer, employee or agent of the Corporation or another  
corporation, partnership, joint venture, trust or other enterprise against any expense, liability or loss,  
whether or not the Corporation would have the power to indemnify such person against such expense, 
liability or loss under the DGCL.

ARTICLE VII: NOTICES

Section 7.1: Notice.

7.1.1 Form and Delivery . Except as otherwise required by law, notice may be given in  
writing directed to a stockholder’s mailing address as it appears on the records of the Corporation 
and shall be given: (i) if mailed, when notice is deposited in the U.S. mail, postage prepaid; and (ii) 
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if delivered by courier service, the earlier of when the notice is received or left at such stockholder’s  
address. So long as the Corporation is subject to the Securities and Exchange Commission’s proxy  
rules set forth in Regulation 14A under the Exchange Act, notice shall be given in the manner  
required by such rules. To the extent permitted by such rules, or if the Corporation  is not subject to 
Regulation 14A, notice may be given by electronic transmission directed to the stockholder’s 
electronic mail address, and if so given, shall be given when directed to such stockholder’s electronic 
mail address unless the stockholder has notified the Corporation in writing or by electronic  
transmission of an objection to receiving notice by electronic mail or such notice is prohibited by  
Section 232(e) of the DGCL. If notice is given by electronic mail, such notice shall comply with the  
applicable provisions of Sections 232(a) and 232(d) of the DGCL. Notice may be given by other  
forms of electronic transmission with the consent of a stockholder in the manner permitted by  
Section 232(b) of the DGCL and shall be deemed given as provided therein.  Except as otherwise  
specifically required in these Bylaws or by applicable law, all notices required to be given pursuant  
to these Bylaws to a member of the Board may be effectively  given by hand delivery (including use 
of a delivery service), by depositing such notice in the mail, postage prepaid, or by sending such  
notice by overnight express courier, facsimile, electronic mail or other form of electronic  
transmission. All notices given to a member of the Board  shall be given (i) if given by hand 
delivery, the earlier of when notice is received or left at such member of the Board’s address, (ii) if  
mailed, when notice is deposited in the U.S. mail, postage prepaid and (iii) if given by electronic  
transmission, when directed to the electronic mail address, facsimile number of other location  
provided by such member of the Board to the Secretary.

7.1.2 Affidavit of Giving Notice. An affidavit of the Secretary or an Assistant Secretary or 
of the transfer agent or other agent of the Corporation that the notice has been given in writing or by  
a form of electronic transmission shall, in the absence of fraud, be prima facie evidence of the facts  
stated therein.

Section 7.2: Waiver of Notice. Whenever notice is required to be given under any provision 
of the DGCL, the Certificate of Incorporation or these Bylaws, a written waiver of notice, signed by 
the person entitled to notice, or waiver by electronic transmission by such person, whether before or 
after the time stated therein, shall be deemed equivalent to notice.  Attendance of a person at a  
meeting shall constitute a waiver of notice of such meeting, except when the person attends a  

meeting for the express purpose of objecting at the beginning of the meeting to the transaction of any 
business because the meeting is not lawfully called or convened.  Neither the business to be  
transacted at, nor the purpose of, any regular or special meeting of the stockholders, directors or  
members of a committee of directors need be specified in any waiver of notice.

ARTICLE VIII: INTERESTED 
DIRECTORS

Section 8.1: Interested Directors. No contract or transaction between the Corporation and 
one or more of its members of the Board or officers, or between the Corporation and any other  
corporation, partnership, association or other organization in which one or more of its directors or 
officers are members of the board of directors or officers, or have a financial interest, shall be void or 
voidable solely for this reason, or solely because the director or officer is present at or participates in  
the meeting of the Board or committee thereof that authorizes the contract or transaction, or solely 
because his, her or their votes are counted for such purpose, if: (a) the material facts as to his, her or 
their relationship or interest and as to the contract or transaction are disclosed or  are known to the 
Board or the committee, and the Board or committee in good faith authorizes the  contract or 
transaction by the affirmative votes of a majority of the disinterested directors, even though  the 
disinterested directors be less than a quorum; (b) the material facts as to his, her or their relationship or 
interest and as to the contract or transaction are disclosed or are known to the stockholders  entitled 
to vote thereon, and the contract or transaction is specifically approved in good faith by vote of the 
stockholders; or (c) the contract or transaction is fair as to the Corporation as of the time it is  
authorized, approved or ratified by the Board, a committee thereof, or the stockholders.
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Section 8.2: Quorum. Interested directors may be counted in determining the presence of a  
quorum at a meeting of the Board or of a committee which authorizes the contract or transaction.

ARTICLE IX: MISCELLANEOUS

Section 9.1:   Fiscal Year.  The fiscal year of the Corporation shall be determined by  
resolution of the Board.

Section 9.2: Seal. The Board may provide for a corporate seal, which may have the name of 
the Corporation inscribed thereon and shall otherwise be in such form as may be approved from time 
to time by the Board.

Section 9.3: Form of Records. Any records administered by or on behalf of the Corporation 
in the regular course of its business, including its stock ledger, books of account and minute books,  
may be kept on or by means of, or be in the form of, any other information storage device, method or 
one or more electronic networks or databases (including one or more distributed electronic networks  
or databases), electronic or otherwise, provided that the records so kept can be converted into clearly  
legible paper form within a reasonable time and otherwise comply with the DGCL. The Corporation  
shall so convert any records so kept upon the request of any person entitled to inspect such records  
pursuant to any provision of the DGCL.

Section 9.4: Reliance Upon Books and Records. A member of the Board, or a member of 
any committee designated by the Board shall, in the performance of such person’s duties, be fully  
protected in relying in good faith upon the books and records of the Corporation and upon such  
information, opinions, reports or statements presented to the Corporation by any of the Corporation’s 

officers or employees, or committees of the Board, or by any other person as to matters the member  
reasonably believes are within such other person’s professional or expert competence and who has  
been selected with reasonable care by or on behalf of the Corporation.

Section 9.5: Certificate of Incorporation Governs.  In the event of any conflict between  
the provisions of the Certificate of Incorporation and Bylaws, the provisions of the Certificate of  
Incorporation shall govern.

Section 9.6: Severability. If any provision of these Bylaws shall be held to be invalid,  
illegal, unenforceable or in conflict with the provisions of the Certificate of Incorporation, then such  
provision shall nonetheless be enforced to the maximum extent possible consistent with such holding 
and the remaining provisions of these Bylaws (including without limitation, all portions of any  
section of these Bylaws containing any such provision held to be invalid, illegal, unenforceable or in  
conflict with the Certificate of Incorporation, that are not themselves invalid, illegal,  unenforceable 
or in conflict with the Certificate of Incorporation) shall remain in full force and effect.

Section 9.7:   Time Periods. In applying any provision of these Bylaws which requires that  
an act be done or not be done a specified number of days prior to an event or that an act be done 
during a period of a specified number of days prior to an event, calendar days shall be used, the day  
of the doing of the act shall be excluded, and the day of the event shall be included.

ARTICLE X: AMENDMENT

Notwithstanding any other provision of these Bylaws, any alteration, amendment or repeal of 
these Bylaws, and any adoption of new Bylaws, shall require the approval of the Board or the  
stockholders of the Corporation as expressly provided in the Certificate of Incorporation.

ARTICLE XI: EXCLUSIVE FORUM

Unless the Corporation consents in writing to the selection of an alternative forum and  
subject to Article IX of the Certificate of Incorporation, the federal district courts of the United  
States shall be the exclusive forum for the resolution of any complaint asserting a cause of action  
arising under the Securities Act.
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Any person or entity purchasing or otherwise acquiring any interest in any security of the  
Corporation shall be deemed to have notice of and consented to the provisions of this Article XI.

CERTIFICATION OF AMENDED AND RESTATED  BYLAWS 
OF

UPWORK INC.
(a Delaware corporation)

I, Jacob McQuown, certify that I am Secretary of Upwork Inc., a Delaware corporation (the  

“Corporation”), that I am duly authorized to make and deliver this certification, that the attached  

Bylaws are a true and complete copy of the Amended and Restated Bylaws of the Corporation in  

effect as of the date of this certificate.

Dated: February 3, 2026

/s/ Jacob McQuown  
Jacob McQuown
Chief Legal Officer and Secretary





Exhibit 99.1

Upwork Reports Fourth Quarter and Full Year 2025 Financial Results
Record full-year 2025 revenue of $787.8 million

Fourth-quarter revenue of $198.4 million and GAAP net income of $15.6 million
Fourth-quarter adjusted EBITDA of $52.9 million or 27% adjusted EBITDA margin

Full-year 2025 GAAP net income of $115.4 million and record adjusted EBITDA of $225.6 million or 29% adjusted
EBITDA margin

PALO ALTO, Calif. – February  9, 2026 – Upwork Inc. (Nasdaq: UPWK), the world’s human and AI-powered work marketplace, today
announced its financial results for the fourth quarter and full year of 2025.

“2025 marked the year we rebuilt Upwork for the age of human-plus-AI collaboration, turning global change into a definitive tailwind, all while
demonstrating strong financial performance,” said Hayden Brown, president and CEO, Upwork Inc. “We enter 2026 as the leader of a new
category, serving as the operational backbone for businesses navigating this new AI era of work. This is our most exciting chapter yet as we
tackle the $1.3 trillion market opportunity for flexible digital knowledge work  and execute on our vision to build a generation-defining
company.”

“In 2025, we delivered on our commitments to return to GSV growth, achieving this goal two quarters earlier than planned, while also
achieving record annual revenue and adjusted EBITDA margin,” said Erica Gessert, CFO, Upwork Inc. “We expect 2026 to be a year of
accelerating growth. Our diversified growth path across AI, SMB and Enterprise gives us confidence in our guidance of 4% to 6% GSV
growth and 6% to 8% revenue growth for the year.”

Fourth Quarter & Full Year 2025 Financial Highlights

• Revenue grew 4% year over year to $198.4 million in the fourth quarter of 2025

• Revenue grew 2% year over year to $787.8 million for full year 2025

• Active clients  were 785,000 as of December 31, 2025

• GSV per active client  was $5,129 in the fourth quarter of 2025, an increase of 7% year over year

• GAAP Net income was $15.6 million in the fourth quarter of 2025, compared to $147.2 million in the fourth quarter of 2024

• GAAP Net income was $115.4 million in 2025, compared to $215.6 million in 2024

• GAAP Diluted earnings per share was $0.12 in the fourth quarter of 2025, compared to $1.03 in the fourth quarter of 2024

• GAAP Diluted earnings per share was $0.84 in 2025, compared to $1.52 in 2024

• Adjusted EBITDA  was $52.9 million in the fourth quarter of 2025, a 5% increase compared to $50.2 million in the fourth quarter of
2024

• Adjusted EBITDA was $225.6 million in 2025, a 35% increase compared to $167.6 million in 2024

 Estimated 2028 market size from Upwork Market Study, a commissioned third-party study that estimates the size of the flexible digital knowledge work market based on data
from, among other sources, the Bureau of Labor Statistics, World Bank, and International Labour Organization (October 2025).
 See Key Definitions in our fourth quarter and full year 2025 earnings presentation.
 GAAP net income and diluted earnings per share for the three and twelve months ended December 31, 2024, include a non-cash income tax benefit of $140.3 million related

to the release of a valuation allowance on certain deferred tax assets.
 An explanation of non-GAAP financial measures and reconciliations to their most directly comparable GAAP financial measures can be found in the “Non-GAAP Financial

Measures" section and the subsequent tables at the end of this press release.
 For each of the three and twelve months ended December 31, 2024, adjusted EBITDA does not include restructuring charges related to the restructuring plan that was

announced on October 23, 2024, or the Restructuring Plan.
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• Cash provided by operating activities was $63.7 million in the fourth quarter of 2025, compared to $38.6 million in the fourth
quarter of 2024

• Cash provided by operating activities was $248.3 million in 2025, compared to $153.6 million in 2024

• Free cash flow was $57.3 million in the fourth quarter of 2025, compared to $34.7 million in the fourth quarter of 2024

• Free cash flow was $223.1 million in 2025, compared to $139.1 million in 2024

• Share repurchase program returned $136 million to shareholders in 2025 with the purchase of 9.3 million shares, including the
purchase of 2.0 million shares in the fourth quarter for $34 million. As of December 31, 2025, the company had $64 million in
remaining authorization in its repurchase program.

Fourth Quarter 2025 Operational Highlights

Building the World’s Human and AI-Powered Work Marketplace

• Drove over $100 million in incremental GSV in 2025 through search and recommendation improvements, largely driven by AI.

• Introduced Uma™ AI-generated work summaries in Q4 2025, which boosted spend per client.

• Announced a partnership with OpenAI to offer AI training, certifications, and upskilling to global independent professionals on the

Upwork Marketplace — the first of many upcoming partnerships that deepen Upwork’s commitment to helping talent succeed in this

new era of work.

Growing AI Work on the Marketplace
• GSV from AI-related work surpassed $300 million on an annualized basis in Q4 2025, up more than 50% from the prior year.

• GSV from AI Integration & Automation work grew more than 90% year over year in Q4 2025.

• GSV from Generative AI & Creative Production increased by 50% year over year in Q4 2025.

• Upwork’s February 4th In-Demand Skills 2026 report found that demand for top AI-enabled skills more than doubled year-over-year

in 2025, and that hiring for human expertise remains strong across work categories.

Winning Bigger with SMBs

• Q4 2025 GSV from Upwork Business Plus offering for SMBs increased 24% quarter over quarter.

• Q4 2025 Business Plus active clients grew 49% quarter over quarter.

• 38% of active clients on Business Plus in Q4 2025 were net-new customers to Upwork.

Unlocking the Enterprise Opportunity
• Continued team and platform integration work and finalized the go-to-market strategy for Lifted, Upwork’s wholly owned subsidiary

purpose-built to serve enterprise clients, which was launched in August 2025.

• Won two Lifted clients who are new to the Upwork family of companies.

Financial Guidance & Outlook
Upwork’s guidance for revenue, adjusted EBITDA, diluted weighted-average shares outstanding, and non-GAAP diluted EPS for the first

quarter of 2026 is:

• Revenue: $192 million to $197 million

• Adjusted EBITDA: $45 million to $47 million

• Diluted weighted-average shares outstanding: 136 million to 139 million

• Non-GAAP diluted EPS: $0.26 to $0.28

4 

4 



Upwork’s guidance for revenue, adjusted EBITDA, diluted weighted-average shares outstanding, and non-GAAP diluted EPS for full year

2026 is:

• Revenue: $835 million to $850 million

• Adjusted EBITDA: $240 million to $250 million

• Diluted weighted-average shares outstanding: 137 million to 140 million

• Non-GAAP diluted EPS: $1.43 to $1.48



UPWORK INC.
Key Financial and Operational Metrics

(Unaudited)

Three Months Ended
December 31,

Twelve Months Ended
December 31,

(In thousands, except percentages
) 2025 2024 % Change 2025 2024 % Change
GSV $ 1,020,332  $ 992,776  3 % $ 4,028,386  $ 4,008,107  1 %
Marketplace revenue $ 171,358  $ 163,655  5 % $ 682,883  $ 662,108  3 %
Enterprise revenue $ 27,051  $ 27,828  (3)% $ 104,901  $ 107,217  (2)%
Gross profit $ 154,738  $ 148,842  4 % $ 613,032  $ 595,231  3 %
Gross profit margin 78 % 78 % 26 bps 78 % 77 % 45 bps
Operating expenses $ 126,444  $ 135,259  (7)% $ 483,725  $ 530,025  (9)%
Net income $ 15,634  $ 147,166  (89)% $ 115,425  $ 215,586  (46)%
Adjusted EBITDA $ 52,857  $ 50,206  5 % $ 225,556  $ 167,593  35 %
Profit margin 8 % 77 % -6,898 bps 15 % 28 % -1,337 bps
Adjusted EBITDA margin 27 % 26 % 42 bps 29 % 22 % 685 bps
Cash provided by operating
activities $ 63,701  $ 38,582  65 % $ 248,259  $ 153,563  62 %

Free cash flow $ 57,273  $ 34,717  65 % $ 223,120  $ 139,119  60 %

As of December 31,
(In thousands) 2025 2024 % Change
Active clients 785  832  (6)%

 See Key Definitions in our fourth quarter and full year 2025 earnings presentation.

 An explanation of non-GAAP financial measures and reconciliations to their most directly comparable GAAP financial measures can be found in the “Non-GAAP Financial
Measures" section and the subsequent tables at the end of this press release.

(1)

(1)

(1)

(2)

(2)

(2)

(1)

(1)

(2)



Fourth Quarter and Full Year 2025 Financial Results Conference Call and Webcast
Upwork will host a conference call today at 2:00 p.m. Pacific Time/5:00 p.m. Eastern Time to discuss the company’s fourth quarter and full
year 2025 financial results. An audio webcast archive will be available following the live event for approximately one year at
investors.upwork.com. Please visit the Upwork Investor Relations website at investors.upwork.com/financial-information/quarterly-results to
view Upwork’s fourth quarter and full year 2025 earnings presentation.

Disclosure Information
We use our Investor Relations website (investors.upwork.com), our Blog (upwork.com/blog), our X handle (twitter.com/Upwork), Hayden
Brown’s X handle (twitter.com/hydnbrwn) and LinkedIn profile (linkedin.com/in/haydenlbrown), and Erica Gessert’s LinkedIn profile
(linkedin.com/in/erica-gessert) as means of disseminating or providing notification of, among other things, news or announcements regarding
our business or financial performance, investor events, press releases, and earnings releases, and as means of disclosing material nonpublic
information and for complying with our disclosure obligations under Regulation FD.

About Upwork
Upwork Inc.’s (Nasdaq: UPWK) family of companies connects businesses with global, AI-enabled talent across every contingent work type
including freelance, fractional, and payrolled. This portfolio includes the Upwork Marketplace, which connects businesses with on-demand
access to highly skilled talent across the globe, and Lifted, which provides a purpose-built solution for enterprise organizations to source,
contract, manage, and pay talent across the full spectrum of contingent work. From Fortune 100 enterprises to entrepreneurs, businesses
rely on Upwork Inc. to find and hire expert talent, leverage AI-powered work solutions, and drive business transformation. With access to
professionals spanning more than 10,000 skills across AI & machine learning, software development, sales & marketing, customer support,
finance & accounting, and more, the Upwork family of companies enables businesses of all sizes to scale, innovate, and transform their
workforces for the age of AI and beyond.

Since its founding, Upwork Inc. has facilitated more than $30 billion in total transactions and services as it fulfills its purpose to create
opportunity in every era of work. Learn more about the Upwork Marketplace at upwork.com and follow on LinkedIn, Facebook, Instagram,
TikTok, and X; and learn more about Lifted at go-lifted.com and follow on LinkedIn.

Contact:
Investor Relations
investor@upwork.com



Safe Harbor:

This press release of Upwork Inc. (together with its wholly owned subsidiaries, the “Company,” “we,” “us,” or “our”) contains “forward-looking”
statements within the meaning of the federal securities laws. Forward-looking statements include all statements other than statements of
historical fact, including any statements regarding our future operating results and financial position, including expected financial results for
the first quarter and full year 2026, information or predictions concerning the future of our business or strategy, future market opportunity and
market size, future products, features, or functionality, anticipated events and trends, potential growth or growth prospects, competitive
position, technological and market trends, industry environment, the economy, our plans with respect to share repurchases, the expected
impact and timing of strategic initiatives, including the launch of Lifted, our enterprise-focused subsidiary, and its acquisitions of Bubty B.V.
(“Bubty”) and Ascen Inc. (“Ascen”), and other future conditions.

We have based these forward-looking statements largely on our current expectations and projections as of the date hereof about future
events and trends that we believe may affect our financial condition, results of operations, business strategy, short and long-term business
operations and objectives, and financial needs. As such, they are subject to inherent uncertainties, known and unknown risks, and changes
in circumstances that are difficult to predict and in many cases outside our control, and you should not place undue reliance on such forward-
looking statements. Moreover, we operate in a very competitive and rapidly changing environment, and new risks emerge from time to time.
We make no representation that the plans, intentions, expectations, or results disclosed in these forward-looking statements will be achieved
or that future events and circumstances will occur, and actual results or events may differ materially and adversely from our expectations.
The forward-looking statements are made as of the date hereof, and we do not undertake, and expressly disclaim, any obligation to update
or revise any forward-looking statements, conform these statements to actual results, or make changes in our expectations, except as
required by law. Additional information regarding the risks and uncertainties that could cause actual results to differ materially from our
expectations is included under the caption "Risk Factors" in our Quarterly Report on Form 10-Q for the three months ended September 30,
2025, filed with the SEC on November 4, 2025, and in our other SEC filings, which are available on our Investor Relations website at
investors.upwork.com and on the SEC’s website at www.sec.gov. Additional information will also be set forth under the caption “Risk Factors”
in our Annual Report on Form 10-K for the year ended December 31, 2025, when filed.

Upwork, Lifted, “Uma , Upwork’s Mindful AI,” and other registered or common law trade names, trademarks, or service marks of Upwork
appearing in this press release are the property of Upwork. This press release may also contain additional trade names, trademarks, and
service marks of other companies, including names and brands. All third-party trademarks are property of their respective owners, and any
references to third-party trademarks are for identification purposes only and shall be considered nominative fair use under trademark law.

TM



UPWORK INC.
CONSOLIDATED STATEMENTS OF OPERATIONS

(In thousands, except for per share data)
(Unaudited)

Three Months Ended
December 31,

Twelve Months Ended
December 31,

2025 2024 2025 2024
Revenue:

Marketplace $ 171,358  $ 163,655  $ 682,883  $ 662,108 
Enterprise 27,051  27,828  104,901  107,217 

Total revenue 198,409  191,483  787,784  769,325 
Cost of revenue 43,671  42,641  174,752  174,094 

Gross profit 154,738  148,842  613,032  595,231 
Operating expenses

Research and development 47,055  53,491  185,544  209,283 
Sales and marketing 36,005  43,934  143,412  185,211 
General and administrative 41,665  35,602  146,629  128,803 
Provision for transaction losses 1,719  2,232  8,140  6,728 
Total operating expenses 126,444  135,259  483,725  530,025 

Income from operations 28,294  13,583  129,307  65,206 
Other income, net 5,757  4,788  23,869  25,221 

Income before income taxes 34,051  18,371  153,176  90,427 
Income tax (provision) benefit (18,417) 128,795  (37,751) 125,159 

Net income $ 15,634  $ 147,166  $ 115,425  $ 215,586 

Net income per share:
Basic $ 0.12  $ 1.10  $ 0.87  $ 1.61 
Diluted $ 0.12  $ 1.03  $ 0.84  $ 1.52 

Weighted-average shares used to compute net income per share:
Basic 130,619  134,265  132,485  133,621 
Diluted 139,414  143,098  140,660  143,152 



UPWORK INC.
CONSOLIDATED BALANCE SHEETS

(In thousands)
(Unaudited)

December 31, 2025 December 31, 2024
ASSETS
Current assets

Cash and cash equivalents $ 294,356  $ 305,757 
Marketable securities 378,425  316,344 
Funds held in escrow, including funds in transit 180,752  195,736 
Trade and client receivables, net 76,236  75,490 
Prepaid expenses and other current assets 21,064  17,727 

Total current assets 950,833  911,054 
Property and equipment, net 44,421  30,056 
Goodwill 149,192  121,064 
Intangible assets, net 37,161  12,989 
Operating lease asset 5,011  5,752 
Deferred tax asset 111,495  128,779 
Other assets, noncurrent 1,467  1,919 
Total assets $ 1,299,580  $ 1,211,613 

LIABILITIES AND STOCKHOLDERS’ EQUITY
Current liabilities

Accounts payable $ 7,858  $ 6,128 
Escrow funds payable 180,752  195,736 
Debt, current 359,770  — 
Accrued expenses and other current liabilities 94,023  59,300 
Deferred revenue 7,765  7,269 

Total current liabilities 650,168  268,433 
Debt, noncurrent —  357,928 
Operating lease liability, noncurrent 9,707  9,567 
Other liabilities, noncurrent 9,390  308 

Total liabilities 669,265  636,236 

Stockholders’ equity
Common stock 13  14 
Additional paid-in capital 592,599  653,575 
Accumulated and other comprehensive income 754  264 
Accumulated deficit 36,949  (78,476)

Total stockholders’ equity 630,315  575,377 
Total liabilities and stockholders’ equity $ 1,299,580  $ 1,211,613 



UPWORK INC.
CONSOLIDATED STATEMENTS OF CASH FLOWS

(In thousands)
(Unaudited)

Three Months Ended December
31,

Twelve Months Ended December
31,

2025 2024 2025 2024
CASH FLOWS FROM OPERATING ACTIVITIES:

Net income $ 15,634  $ 147,166  $ 115,425  $ 215,586 
Adjustments to reconcile net income to net cash provided by operating
activities:
Provision for transaction losses 999  1,972  6,706  5,505 
Depreciation and amortization 7,024  4,370  25,710  14,813 
Amortization of debt issuance costs 461  461  1,842  1,842 
Accretion of discount on purchases of marketable securities, net (2,499) (1,480) (8,198) (11,911)
Amortization of operating lease asset 177  409  741  2,837 
Tides Foundation common stock warrant expense 187  187  750  750 
Stock-based compensation expense 17,352  13,633  65,390  68,391 
Deferred taxes 18,892  (129,258) 18,493  (129,258)
Changes in operating assets and liabilities:

Trade and client receivables (1,630) (4,566) (3,284) (4,802)
Prepaid expenses and other assets (2,610) 1,812  (2,570) (656)
Operating lease liability (412) (136) 188  (4,351)
Accounts payable (656) 428  (1,160) 969 
Accrued expenses and other liabilities 10,960  5,097  27,737  4,730 
Deferred revenue (178) (1,513) 489  (10,882)

Net cash provided by operating activities 63,701  38,582  248,259  153,563 
CASH FLOWS FROM INVESTING ACTIVITIES:

Purchases of marketable securities (119,239) (127,818) (485,178) (362,322)
Proceeds from maturities of marketable securities 117,711  121,623  420,436  486,892 
Proceeds from sale of marketable securities 7,747  3,354  11,348  41,775 
Acquisition of business, net of cash acquired 1,440  (14,333) (58,406) (14,333)
Purchases of property and equipment (455) (1,549) (5,790) (3,528)
Internal-use software and platform development costs (5,973) (2,316) (19,349) (10,916)

Net cash provided by (used in) investing activities 1,231  (21,039) (136,939) 137,568 
CASH FLOWS FROM FINANCING ACTIVITIES:

Change in escrow funds payable, net (29,756) (22,052) (6,731) 9,956 
Proceeds from exercises of stock options and common stock warrant 21  1,358  750  3,293 
Proceeds from employee stock purchase plan 1,736  1,878  3,935  4,795 
Repurchase of common stock (34,036) —  (135,959) (100,000)

Net cash (used in) financing activities (62,035) (18,816) (138,005) (81,956)
NET CHANGE IN CASH, CASH EQUIVALENTS, AND RESTRICTED CASH 2,897  (1,273) (26,685) 209,175 
Cash, cash equivalents, and restricted cash—beginning of period 476,011  506,866  505,593  296,418 
Cash, cash equivalents, and restricted cash—end of period $ 478,908  $ 505,593  $ 478,908  $ 505,593 

The following table reconciles cash, cash equivalents, and restricted cash as reported in the consolidated balance sheets to the total of the
same amounts shown in the consolidated statements of cash flows as of the following (in thousands):



December 31, 2025 December 31, 2024
Cash and cash equivalents $ 294,356  $ 305,757 
Restricted cash 3,800  4,100 
Funds held in escrow, including funds in transit 180,752  195,736 
Total cash, cash equivalents, and restricted cash as shown in the consolidated statement
of cash flows $ 478,908  $ 505,593 



Non-GAAP Financial Measures

To supplement our consolidated financial statements, which are prepared in accordance with accounting principles generally accepted in the
United States (“GAAP”), we present certain non-GAAP financial measures in this press release, including adjusted EBITDA, adjusted
EBITDA margin, free cash flow, and non-GAAP diluted EPS.

We define adjusted EBITDA as net income adjusted for stock-based compensation expense; depreciation and amortization; other income
(expense), net, which includes interest expense; income tax benefit (provision); and, if applicable, certain other gains, losses, benefits, or
charges that are non-cash or are significant and the result of isolated events or transactions that have not occurred frequently in the past and
are not expected to occur regularly in the future. We define free cash flow as cash provided by operations less purchases of property, plant
and equipment and cash outflows from internally developed software.

We use non-GAAP financial measures in conjunction with financial measures prepared in accordance with GAAP for planning purposes,
including the preparation of our annual operating budget, as a measure of our core operating results and the effectiveness of our business
strategy, and in evaluating our financial performance. These non-GAAP financial measures provide consistency and comparability with past
financial performance, facilitate period-to-period comparisons of our core operating results, and also facilitate comparisons with other peer
companies, many of which use similar non-GAAP financial measures to supplement their GAAP results. In addition, adjusted EBITDA is
widely used by investors and securities analysts to measure a company’s operating performance without regard to certain items that can vary
substantially from company to company, and free cash flow allows investors to evaluate the cash generated from our underlying operations
across periods.

Investors are cautioned that there are material limitations associated with the use of non-GAAP financial measures as analytical tools, and
investors should not consider them in isolation or as a substitute for the most directly comparable financial measures prepared in accordance
with GAAP. In particular, (1) adjusted EBITDA excludes stock-based compensation expense, which has recently been, and will continue to be
for the foreseeable future, a significant recurring expense for our business and an important part of our compensation strategy, (2) although
depreciation and amortization expense are non-cash charges, the assets subject to depreciation and amortization may have to be replaced
in the future, and adjusted EBITDA does not reflect cash capital expenditure requirements for such replacements or for new capital
expenditure requirements, and (3) adjusted EBITDA does not reflect: (a) changes in, or cash requirements for, our working capital needs; (b)
interest expense, or the cash requirements necessary to service interest or principal payments on our debt, which reduces cash available to
us; (c) tax payments that may represent a reduction in cash available to us; or (d) material acquisition-related deal costs. In addition, the non-
GAAP financial measures we use may be different from non-GAAP financial measures used by other companies, including companies in our
industry, limiting their usefulness for comparison purposes. We compensate for these limitations by providing specific information regarding
the GAAP items excluded from the non-GAAP financial measures that we present. Reconciliations of the non-GAAP financial measures
presented in this press release to their most directly comparable GAAP financial measures have been provided below, and investors are
encouraged to review the reconciliations and not rely on any single financial measure to evaluate our business.

We have not reconciled our adjusted EBITDA guidance to GAAP net income or non-GAAP diluted EPS guidance to GAAP diluted EPS
because certain items that impact GAAP net income and GAAP diluted EPS are uncertain or out of our control and cannot be reasonably
predicted. In particular, stock-based compensation expense is impacted by the future fair market value of our common stock and other
factors, all of which are difficult to predict, subject to frequent change, or not within our control. The actual amount of these expenses during
the first quarter of 2026 and fiscal year 2026 will have a significant impact on our future GAAP financial results. Accordingly, a reconciliation
of adjusted EBITDA guidance to GAAP net income and non-GAAP diluted EPS guidance to GAAP diluted EPS is not available without
unreasonable effort.



UPWORK INC.
RECONCILIATION OF GAAP TO NON-GAAP RESULTS
(In thousands, except for percentages and share data)

(Unaudited)

Three Months Ended
December 31,

Twelve Months Ended
December 31,

2025 2024 2025 2024
Net income $ 15,634  $ 147,166  $ 115,425  $ 215,586 
Add back (deduct):

Stock-based compensation expense 17,352  13,633  65,390  68,391 
Depreciation and amortization 7,024  4,370  25,710  14,813 
Other income, net (5,757) (4,788) (23,869) (25,221)
Income tax provision (benefit) 18,417  (128,795) 37,751  (125,159)
Other 187  18,620  5,149  19,183 

Adjusted EBITDA $ 52,857  $ 50,206  $ 225,556  $ 167,593 
Profit margin 8 % 77 % 15 % 28 %
Adjusted EBITDA margin 27 % 26 % 29 % 22 %

Cost of revenue, GAAP $ 43,671  $ 42,641  $ 174,752  $ 174,094 
Stock-based compensation expense (180) (262) (760) (1,586)
Other —  (317) —  (317)

Cost of revenue, Non-GAAP 43,491  42,062  173,992  172,191 
As a percentage of total revenue, GAAP 22 % 22 % 22 % 23 %
As a percentage of total revenue, Non-GAAP 22 % 22 % 22 % 22 %

Gross profit, GAAP $ 154,738  $ 148,842  $ 613,032  $ 595,231 
Stock-based compensation expense 180  262  760  1,586 
Other —  317  —  317 

Gross profit, Non-GAAP 154,918  149,421  613,792  597,134 
Gross margin, GAAP 78 % 78 % 78 % 77 %
Gross margin, Non-GAAP 78 % 78 % 78 % 78 %

Research and development, GAAP $ 47,055  $ 53,491  $ 185,544  $ 209,283 
Stock-based compensation expense (5,495) (6,394) (23,023) (29,923)
Intangible amortization (2,495) (704) (8,192) (1,900)
Other —  (7,872) —  (7,872)

Research and development, Non-GAAP 39,065  38,521  154,329  169,588 
As a percentage of total revenue, GAAP 24 % 28 % 24 % 27 %
As a percentage of total revenue, Non-GAAP 20 % 20 % 20 % 22 %

Sales and marketing, GAAP $ 36,005  $ 43,934  $ 143,412  $ 185,211 
Stock-based compensation expense (1,557) (2,116) (6,347) (11,670)
Intangible amortization —  (167) (1,236) (167)
Other —  (7,007) —  (7,007)

Sales and marketing, Non-GAAP 34,448  34,645  135,829  166,368 
As a percentage of total revenue, GAAP 18 % 23 % 18 % 24 %
As a percentage of total revenue, Non-GAAP 17 % 18 % 17 % 22 %

(1)

(2)(3)(4)

 (2)

 (2)

(2)

(2)



General and administrative, GAAP $ 41,665  $ 35,602  $ 146,629  $ 128,803 
Stock-based compensation expense (10,120) (4,861) (35,260) (25,212)
Other (188) (3,424) (5,149) (3,987)

General and administrative, Non-GAAP 31,357  27,317  106,220  99,604 
As a percentage of total revenue, GAAP 21 % 19 % 19 % 17 %
As a percentage of total revenue, Non-GAAP 16 % 14 % 13 % 13 %

Total operating expenses, GAAP $ 126,444  $ 135,259  $ 483,725  $ 530,025 
Stock-based compensation expense (17,172) (13,371) (64,630) (66,805)
Intangible amortization (2,495) (871) (9,428) (2,066)
Other (188) (18,303) (5,149) (18,866)

Total operating expenses, Non-GAAP 106,589  102,714  404,518  442,288 
As a percentage of total revenue, GAAP 64 % 71 % 61 % 69 %
As a percentage of total revenue, Non-GAAP 54 % 54 % 51 % 57 %

Income from operations, GAAP $ 28,294  $ 13,583  $ 129,307  $ 65,206 
Stock-based compensation expense 17,352  13,633  65,390  68,391 
Intangible amortization 2,495  871  9,428  2,066 
Other 188  18,881  5,149  19,444 

Income from operations, Non-GAAP 48,329  46,968  209,274  155,107 

Net income, GAAP $ 15,634  $ 147,166  $ 115,425  $ 215,586 
Stock-based compensation expense 17,352  13,633  65,390  68,391 
Intangible amortization 2,495  871  9,428  2,066 
Release of valuation allowance on deferred tax assets —  (140,339) —  (140,339)
Tax effect of non-GAAP adjustments 14,294  2,149  682  (18,000)
Other 188  18,881  5,149  19,444 

Net income, Non-GAAP 49,963  42,361  196,074  147,148 

Weighted-average shares outstanding used in computing earnings per share, GAAP
Basic (in millions) 130.6  134.3  132.5  133.6 
Diluted (in millions) 139.4  143.1  140.7  143.2 
Basic earnings per share, GAAP $ 0.12  $ 1.10  $ 0.87  $ 1.61 
Diluted earnings per share, GAAP $ 0.12  $ 1.03  $ 0.84  $ 1.52 

Weighted-average shares outstanding used in computing earnings per share, Non-GAAP
Basic (in millions) 130.6  134.3  132.5  133.6 
Diluted (in millions) 139.4  143.1  140.7  143.2 
Basic earnings (loss) per share, Non-GAAP $ 0.38  $ 0.32  $ 1.48  $ 1.10 
Diluted earnings (loss) per share, Non-GAAP $ 0.36  $ 0.30  $ 1.41  $ 1.04 

 During each of the three and twelve months ended December 31, 2024, we recognized a non-cash tax benefit of $140.3 million from the release of a valuation allowance on
certain deferred tax assets.

During each of the three and twelve months ended December 31, 2024, we incurred $19.2 million in costs related to the execution of the Restructuring Plan. Of this amount,
$18.4 million is included in Other, while the remaining amount is allocated between stock-based compensation expense and Other income, net.

(2)(3)(4)

(2)(3)(4)

(2)(3)(4)

(2)(3)(4)

(1)

(2) 



 During each of the three and twelve months ended December 31, 2025 and 2024, we incurred $0.2 million and $0.8 million, respectively, of expense related to the warrant to
purchase 500,000 shares of our common stock at an exercise price of $0.01 per share issued to the Tides Foundation in 2018 (the “Tides Foundation Warrant”).

 During the twelve months ended December 31, 2025, we incurred acquisition-related costs of $4.4 million in connection with our business combinations. These costs primarily
consist of legal, accounting, and other professional fees, and are recorded in general and administrative expenses in the condensed consolidated statements of operations.
Beginning in the second quarter of 2025, we included acquisition-related costs as an add-back to net income in the reconciliation to adjusted EBITDA. Acquisition-related costs
incurred in prior periods were deemed immaterial and therefore not included as an add-back to adjusted EBITDA.

(3)

(4)



UPWORK INC.
RECONCILIATION OF CASH PROVIDED BY OPERATING ACTIVITIES

TO FREE CASH FLOW
(In thousands)

(Unaudited)

Three Months Ended
December 31,

Twelve Months Ended
December 31,

2025 2024 2025 2024
Cash provided by operating activities $ 63,701  $ 38,582  $ 248,259  $ 153,563 
Less: purchases of property, plant & equipment and
cash outflows from internally developed software (6,428) (3,865) (25,139) (14,444)

Free cash flow $ 57,273  $ 34,717  $ 223,120  $ 139,119 



UPWORK INC.
RECONCILIATION OF GAAP NET INCOME TO ADJUSTED EBITDA

(In thousands)
(Unaudited)

December 31,
2025

September 30,
2025 June 30, 2025 March 31,

2025
December 31,

2024
September 30,

2024 June 30, 2024 March 31, 2024

Net Income $ 15,634  $ 29,335  $ 32,726  $ 37,730  $ 147,166  $ 27,758  $ 22,220  $ 18,442 
Add back (deduct):
Stock-based compensation
expense 17,352  19,789  15,977  12,272  13,633  18,578  19,238  16,942 

Depreciation and
amortization 7,024  7,946  5,879  4,861  4,370  3,668  3,629  3,146 

Other income, net (5,757) (5,917) (5,878) (6,317) (4,788) (8,091) (5,620) (6,722)
Income tax provision
(benefit) 18,417  6,340  5,717  7,277  (128,795) 1,126  1,181  1,329 

Other 187  2,134  2,640  188  18,620  188  187  188 
Adjusted EBITDA $ 52,857  $ 59,627  $ 57,061  $ 56,011  $ 50,206  $ 43,227  $ 40,835  $ 33,325 

Profit margin 8 % 15 % 17 % 20 % 77 % 14 % 12 % 10 %
Adjusted EBITDA margin 27 % 30 % 29 % 29 % 26 % 22 % 21 % 17 %

 During three months ended December 31, 2024, we recognized a non-cash tax benefit of $140.3 million from the release of a valuation allowance on certain deferred tax
assets.

During the three months ended December 31, 2024, we incurred $19.2 million in costs related to the execution of the Restructuring Plan. Of this amount, $18.4 million is
included in Other, while the remaining amount is allocated between stock-based compensation expense and Other income, net.

 For all periods presented, we incurred $0.2 million related to our Tides Foundation Warrant.

During the three months ended June 30, 2025 and September 30, 2025, we incurred $2.5 million and $1.9 million acquisition-related costs in connection with our business
combinations of Ascen and Bubty.

 (1)

(2)(3)(4)

(1)

(2) 

(3)

(4) 


